INDEX. 


ACCOUNTS. 

1. Between merchants.—-An account between merchants is closed at 
the date of the last item, and the balance will draw interest from 
that date.— Prestridge v. Patrick Irwin § Co ~. 653 


ACTION. 

1. Against couniy, under act of 1868 “to suppress murder,” §c.--The 
penalty given against a county by the act entitled ‘an act to sup- 
press murder, lynching, assaults, and assaults and batteries,” ap- 
proved December 28, 1868, is not a claim required to be presented 
to the court of county commissioners before suit brought, but 
must be recovered by an action in the circuit court of the proper 
county, by summons and complaint against the county.—Dale 
County v. Gunter SOLES 

9. Same.—-The act having mene ‘d a special way by which such pen- 
alty is to be recovered and collected, that way, and no other, must 
be pursued for that purpose.—S. C a 

3. Same; ‘‘outlaw” defined.—The word “ outlaw,” as cuighowea in 
the first section of said act, is not to be understood in the sense of 
that term as used in the English statutes and common law, but is 
to be understood as referring to the character of peyson or persons 
named in the act entitled ‘tan act for the suppression of secret 
organizations of men disguising themselves for the purpose of 
committing crimes and outrages, ’ approved December 26, 1862, 
and whe by said act, while under cover of such disguise, and while 
in the act of committing, or threatening, or attempting to commit, 
the offenses therein named, are put out of the protection of the 
law, and may lawfully be shot or killed by any person.—\S. 

4. Same; the words ‘*in disguise,” §:c., construcd.—A person ‘‘in am- 
bush, or concealed in the bushes,” is not a person in disguise, 
within the purview aiid meaning of the act first above named, and 
the assassination or murder of a party by a person so ambushed or 
concealed, does not intlict upon the county the penalty given by 
the first section of said act, unless said party is so assassinated or 
murdered “ for past or present party affiliation or political opinion.” 

5. How county may be sued —A county is a body corpor ite in this 
State, and it may be sued in the same manner that a natural per- 
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son may be sued, by one who has claims against it, if no other 

provision is made for their payment ; and in such a suit, judgment 

by default may be taken against the county, if the suit is not de- 

fended.—Randolph County v. Hutchins..........0..0000005 oe Gssn. OOF 
6. Foreign corporation ; when may be sued by summons and complaint. 

A foreign corporation, doing business in this State through a man- 


SN 


aging agent or employee, may be sued by summons and complaint, 
served on such agent or employee, upon a cause of action which 
accrued in the State.—JVestern Union Telegraph Co. v. Pleasants... GAl 
When action lies against municipal corporation on parol contract. 
A corporation may make a legal contract by parol, unless the 
statute of incorporation or some by-law of the corporate body for- 
bids it. The corporation of a town or city is not exempt from this 
rule, And when this is the case, an action of assumpsit lies 


“J 


against such corporation upon an express or an implied promise. 
EE DS ge ET ie) LE SO Or ere es agen ee sas SQ 
When action for borrowed money lies against a corporation.—A pri- 
vate corporation, authorized to ‘‘ borrow money, and issue their 
bonds therefor,” may be sued on the obligation they give for the 
re-pay'ent of borrowed money, whether it be under seal or not. 
McCullough v. Talladega Insurance Company. ..... +++ i Bi as acts 376 
When action lies for nuisance.—An action on the case lies against 
him who erects a nuisance, and also for its continuance, though he 


© 


°~ 
— 


has leased it to another.—Grady v. Wolsner............ Sais beeen 
10. Money paid by mistake, suit to recover; by whom may be maintained. 


A suit to recover money paid by mistake may be instituted in the 


ci) 


name of the party really interested.— Moody v. Robinson.......... 43 
lL. When joint action lies on contract—A written contract for the con- 
struction of a house for a specified sum of money, signed by the par- 
ties, with an obligation beneath as surety for the faithful pertorm- 
his 
ance of the contract by the builder, signed, ‘ Philip “ O'Donnell,” 
mark. 
and attested by two witnesses, whose names are written on the 
same page, but midway between those of the principals and the 
surety, will support a suit for damages for non-performance of the 
contract against the builder and surety jointly.— McQuaid v. Powers 
Gnd CO DORNEN .6 .2ss86 55s se Peee nee ewoe peeratinia ss Gyetaieicws praiewinislne ale 45 
12. Revivor of action —Where a plaintiff styles himself guardian of 
A. B., and declares on a note payable to him, in that character, 
but the suit is not brought for the use of the ward, the action is 
his individual suit, and the superadded words, “ guardian of A. B.,” 
will be regarded as mere descriptio persona ; and on the death of 
the plaintiff the suit should be revived in the name ot his personal 


t 
~ 


representatives.—Dradley Dine Ne ne ee Griars a iecistia as ctewe . 
13. Railroad companies; when liable for stock killed, se. Railroad 
companies, in this State, are liable for damages for killing or in- 
juring stock by their locomotive» and cars, if they fail to comply 
with the requirements of cantion prescribed in the Revised Code, 
when such compliance is within the power of their engineers or 
agents. — Mobile and Ohio Railroad Co, v. Malone......... belie 3U1 
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14. Same; what diligence must be shown to relieve from liability.—But 
if these requirements can not be complied with, the company is 
pound to show that their agents or servants used all the means in 
their power, under the circumstances, known to skillful engineers, 
to prevent the injury complained of. When this is shown the 
company is not liable.—S. C. ....-...000 ees pe caverdiaseleteiets sister ste nin 

15. Claim, presentation of ; what suficient.—Proof that the auditor of 
the company had frequently acted as depot agent and paid claims 
for stock killed, there being no proof that there was any depot 
agent at the place where the claim was presented, shows a suffi- 
cient compliance with the Revised Code, requiring claims for stock 
killed to be presented in writing in sixty days to the president, 
treasurer, superintendent, or some depot agent of the corporation. 


(OR ER iS Ra Stor a Ree eae eee ene ee oy deatae 
ADVERSE POSSESSION. 


1. Of wild lands ; what constitutes.—-The mere cutting of timber on 
wild lands is not such actual possession as the law requires to con- 
stitute adverse possession, if the lands be suitable for other pur- 


poses.—ivers v. Thompson.........eeeeeeeee Sees dice gisd see e eats 


AGENCY. 
1, Authority to sell.—Authority to an agent to sell goods does not 
authorize him to pledge them.— Voss §- Co. v. Robertson, Brown &§ 


2. What authorizes inference of agency —In an action for the conver- 
sion of two bales of cotton, bought by plaintiff ot a third person, 
which a short time before the sale is shown to have belonged to 
the defendant, a statement by defendant to plaintiff that ‘the 
trade was a good one,” and that “ he laid no claim to the cotton,” 
justifies the inference that defendant had either sold the cotton 
to plaintift’s vendor, or had authorized him to sell it.—Darnell v. 
RUE erecta aia FSS a iv SEN hs G10 ke bia aisha sieve a he daateat Siytenrestir 

8. Authority to hire horse; how may be proved.—To recover damages 
ayainst a corporation for the loss of a horse, caused by the care- 
lessness ot its agent who hired it, express authority to the agent 
to hire the horse need not be proved; it may be implied, where 
the evidence will warrant it.—JVestern Union Telegraph Company v. 
EE APASSONMEAS x) oo ros g, SA SUCLGS ca safeiSla Goan thus ean ds a2 wisraiw s aiesdn.e einen Gees oe 

4, Letter writlen “per” another ; what purports to be; what evidence 
renders admissible.—A letter, containing an acknowledgment of the 
receipt of money, subscribed with the name of a party, ‘ per” an- 
other, purports to be his writing by his agent ; and may be received 
as evidence to charge him, when the person so signing it testifies 
that he was the clerk of the other in a different department of his 
business, had written some letters for him, at his request and dic- 
tation, and none without it, though he does not remember any- 
thing in connection with the particular letter, except that it is in 
his handwriting.--I’restridge v. Patrick [Irwin §) C0... oe. eens 
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AMENDMENT 


1. Of indictment ; when not permissible.—The amendment of an in- 
dictment, without the consent of the accused, and against his ob- 
jections, even in an unmaterial particular, is an unsafe practice, 
and a reversible error.—Johnson v. The State.................... 

2. Same.—To permit an indictment to be amended, on motion of so- 

licitor, even in an unmaterial matter, without the consent of the 

defendant, and against his objection, is an error for which the 


judgment will be reversed. (rregory v. The State fe 
3. Of judgment—In a joint action on a promissory note against three 
parties, if the summons is executed on two of the defendants, and 
returned not found as to the third; and, in that posture of the 
ease, the plaintiff continues the cause as to the defendant not 
found, and takes a judgment against the other two, (whereby the 
entire case is discontinued, ) the mistake may be corrected before the 
adjournment of the court ; but after the end of the term, and the 
final adjournment of the court, the court ceases to have any power 
to correct the error, and a motion by the plaintiff, at a subsequent 
term, to set aside the judgment and re-instate the case on the 


docket, should be denied.— Curtis ». Gaines.........ccc cee eee 


1, Of affidavit for attachment. —An affidavit that omits to state that 


the attachment is not sued out for the purpose of vexing or harass- 
ing the defendant, is defective in substance, and is not amendable, 


Hall § Curry v. Brazelton.......cccccccccss eS cee ee 


APPRENTICES. 

1. Order of probate court appre nticing; u hen valid.—An order of the 
probate court apprenticing 2 minor on the application of his mother, 
beeause she is unable to support him, is not void on the ground 


that the application was made by the muther, it not appearing that 


he had any father: nor because no notice was given to the minor 
and no guardian ad litem appointed to represent him.—Cochran v. 
UR PN Cet Ae A tS ce Mola’. big'iow e'e Seaton ie isle eres 


Appre nlicing: what act does not avoid. —-The mere abandonment of 


te 


service by the apprentice does not avoid the upprenticeship ; nor 
ean the master release himself trom his obligation without leave of 


the court.—S. C...... ee et are ee oe ee cae eee 


TTACHMENT. 


» 
- 


1. Against national bank.—The national banks established under the 
act of the congress of the United States called the ‘currency act,” 
approved June 3, 1864, may be sued by a creditor of such bank 
in a State court by attachment.—Stat. at Large, U.5., 1802, 1864, 
p. 99.—TLirst National Bank of Selma v. Colby.....-.. .2---- 220 

2, Same: how such snits must be conducted.— When such suits are so 


instituted in the courts of this State, they are to be conducte d and 


soverned by the laws of this State, applicable to attachment suits 
gove ; : 
against natural persons,—sS. C..........+----- 

3. Same ; for what cause will not be dissolved, & Such attachment 


212 
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ATTACHMENT- —~CONTINUED. 
will not be dissolved, dismissed or abated, or the levy quashed, be- 
cause the bank had committed an act of insolvency before the 
institution of the suit, and its charter had afterwards been dis- 
solved and its franchises forfeited, by decree of the United States 
district court, and a receiver had been properly appointed to take 
charge of the assets of said bank, under said act of congress.—S, C. 
4, Afiduvil; sufficiency of —An affidavit that omits to state that the 
attachment is not sued out for the purpose of vexing or harassing 
the defendant, is defective in substance, and is not amendable.— 
at. CUIVEIO: SIV URCUOW Soo oaic aslo ncasinee slesiseweseasieicts eek 
5. For what cause may be abated.—An attachment sued out on an affi- 
davit defective in matter of substance, may be abated on the plea 
of the defendant.—S. C...... yalets iste Obi tare la aie ore pictasarersecteverens oe 
6. Variance; how may be taken advantage of.—In an action com- 
menced by attachment, a variance between the cause of action 
stated in the affidavit and attachment, and the cause of action de- 
scribed in the complaint, may be pleaded in abatement.— Wright 
HAM WO Ws DRCAOOON Sc cicae cna cccces tos.cec,cessie soe teeescceeams 
7, Attachment to enforce payment of debt against husband and wife, 
contracted under section 2376 of the Revised Coae.—Whether or not 
an attachment can be issued against husband and wife to enforce 
payment of a debt contracted under section 2376 of the Revised 
Code, is an open question, which the court will decide when a 


"et saricscsni nan sane ites th, FECT OO CRTC CECE 


8 When does not lie on account of removal of property out of State. 


A shipment of cotton from this State by the usual route, for the 
honest purposes of trade, by a citizen of this State, who has the 
means in this State sufficient to pay all debts, will not justify the 
issuance of an attachment against his estate, on the ground that 
he “is about to remove his property out of the State, so that the 
plaintiff will probably lose his debt, or have to sue for it in another 
State.”—Siewart § Hudson v. Cole & Son......... Biiiasinpus sete 


9. Action on bond; what necessary to defense of.—A party sued upon 


the attachment bond, in such a case, for the wrongful or vexatious 
suing out of the attachment, must be prepared to show in his de- 
fense that one of the causes for attachment required by the Code, 
existed at the issuance of the attachment.—S. C....-...2-- ae 
10. Sule of attached property after judgment.—_Lands levied upon by 
attachment, after judgment for the plaintiff, may, as well as per- 
sonal goods so levied on, be sold at the election of the plaintiff, by 
either a venditioni exponas or the ordinary writ of fiert facias.—Au- 
BHU DS VHP Boi 50 aes wis Sua aia (6.4. i 9:9 00's wiminrgyeloretarstala’s siecaiatess 
See, also, GARNISHMENT. 


BAIL. 


1. Undertaking of bail ; when not void —An undertaking of bail, ap- 
proved and taken by the sheriff under the order of a chancellor, is 


not void because the application for bail was not verified ; nor be- 


AT 
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~ause proper notice was not given to the solicitor, and no writ of 
habeas corpus, or precept to the sheriff to produce the body of the 
prisoner, was issued, These requirements are directory, though 
they ought not to be omitted.— Merrill v. The State...... 

2. Same; plea, what subject to demurrer.—A plea against the rendi- 
tion of a judgment absolute on a forfeited undertaking of bail, that 
the accused appeared at the court, and was arrested on a eapias 
issued by the clerk after indictment found, without more, is sub- 
ject OU EOS i) eee rT ar 

3. dyreement to become bail; when void.—An agreement by which one 
party receives asum of money to become the bail of another aec- 
cused of felony, in order that a defendant inay be released from 
custody, so as to escape trial, is void, as obstructing or inte rfering 
with the administration of public justice. Money paid under such 
an agreement can not be recovered back.— Dunkin v. Tlodge....... 

4. Judyment final on bail bond; when cannot be compromised.—A 
final judgment on an undertaking of bail can not be compromised 
with the solicitor.—S. C.............ecce0e Rictuckate treater ire. ona ri 

5. Same; when cannot be assuiled collaterally.—Such an wuidertaking 
can not be collaterally assailed as void, on the ground that the un- 
dertaking was approved by the sheriff, in a case of felony. —(Perers, 
Dis dissenting.) RN RAE ne ee ae eee A ten eur bite Stele. gc pee ewe 


BAILMENT. 


1. Bailee’s liability for interest.—-If one person holds the money of 
another on deposit to keep until demanded, and on demanc and 
without reasonable excuse retuses to deliver such money, he be- 
comes liable for interest frou. the time of the demand.- /ngersoll 


ile tee eens miki relies hea posse seb ei ca waa eae ews 


* 
~ 


2. Gratuitous bailee of bank-lills ; what acts do not make liable for de- 
preciation, §c.—Where the gratuitous bailee of a naked deposit of 
bank-bills deposited them with a person of due credit, who made 
a general deposit of them with a bank of good credit, and when 
valled on to return them delivered the proper sum in bills of the 
same bank, but not the identical ones received by him, equity will 
not hold him responsible for the cde preciation of the bills on ae- 
count of the failure of the bank which issued them.—TJ/lenry v. 
ee. SEGA ae Teas eee rns Sera ESA Oe sae Si AEN Rees 

3. Same; deyree of care required of.—Ot such a bailee is required 
only that degree of care which every person of common sense, 
though very absent and inattentive, applies to his own affairs. —S, C. 

4, Cotton stored in warehouse; purchaser of, for what storage liable. 

A purchaser of cotton stored at a warehouse is personally liable for 

storage accrued during his ownership, though such ownership be 

unknown to the warehouseman, But he is not liable for storage 
charges accrued prior to that time, unless there is an agreement to 
that effect.— Lehman Brothers v. Skelton... 0.0. cee eee ee 


Railroad companies are common carriers.—A railroad company in 


© 


this State is a common carrier, and whilst the goods are in (ransitu 


82 


or 


023 


» 


LAY ed 
Jew 


Om) 
ww 


204 


293 


310 





ee 


, 823 


528 


523 


929 
ww 


204 


93 


10 











INDEX. 731 





BAILMEN'T--Conrinvep. 
it is liable to all the responsibilities of common carriers.—-Mobile 
and Girard Railroad Co. v. Prewitt.......... : bg nec ind ae a 
6. Same; when liability of, as common carrier, ceases.—But where the 
bill of lading shows that the goods transported were shipped to 
the owner as consignee, ‘‘care of the railroad company,” to be de- 
livered at a station on the railroad, if the goods are transported 
with the usual expedition, and the owner or his agent is not at the 
depot designated for the delivery at the time the goods arrive, 
ready to receive them, the goods may be deposited in the ware- 
house of the company, and from such deposit the liability of the 
company as common carrier ceases,—S8. C....... a sorai veareptrersteteisre ® 
7. Same; when responsible as warchouseman for hire.—-Goods so de- 
posited must be kept by the company under the responsibility of 
warehouscinen for hire, whether actual s'orage be charged or not, 
and the company must act without fraud or bad faith.—S. C...... 
8. Same; when charge that carrier is liable only for loss occasioned by 
gross negligence, is correct.——In a suit for damages for loss of the 
goods in such a case, if there are two counts in the complaint, the 
one on a contract of common carriers, and the other on a contract 
of a warehouseman without hire, a charge asked by the defendant 
under the latter count, that the company is only responsible for 
losses and injuries occasioned by gross negligence, is proper, and 
should be given.—S. C............ eid areas eeeus Biber dota weber nisi atats 


See, also, Bruun or Lapina. 


BANKRUPTCY. 


1. What liabilities are provable and discharged.—The liability of the 
surety of a guardian is a contingent liability provable under sec- 
tion 19 of the bankrupt law of 1867. It is not of a fiduciary char- 
acter, from which the discharge in bankruptcy of the surety does 


not release.—Jones §° Cullom v. Anow... 2... wwe eee shazeks 


BANKS. 

1, National bauks established by ‘currency act,” how subject to be sued. 
The national banks established under the act of the congress of 
the United States called the ‘currency act,” approved June 3, 
1864, may be sued by a creditor of such bank in a State court by 
attachment.--Statutes at Large, U. S., 1863, 1864, p. 99.—Jirst Na- 
tional Bank of Selma v. Colby...--...----- pieleee ela Se Pierro 
Same; how such suits must be conducted. —When such suits are so 
instituted in the courts of this State, they are to be conducted and 
governed by the laws of this State, applicable to attachment suits 


bo 


against natural persons.—S. C......... cee eee : lores 


3. Same; attachment against; for what cause will not be dissolved, re 


Such attachment will not be dissolved, dismissed or abated, or the 
levy quashed, because the bank had committed an act ofinsolvency 
before the institution of the suit, and its charter had afterwards 
been dissolved and its franchises forfeited, by decree of the United 
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States district court, and a receiver had been properly appointed 
to take charge of the assets of said bank under saidiact of congress, 
BES WES eer emcee wa he lars sisia'e Binie lo si eae a ws sie wie wis aera eee 435 
4. Same; charge to jury.—If the proof on the trial of such a cause 
shows that the plaintiff had a proper claim against the bank for a 
certain sum of money deposited with the bank by the plaintiff, and 
the bank on the trial interposes no plea in defense of the action, 
it is not error in the court to instruct the jury, that if they believe 
the proof, they must find for the plaintiff to the amount of the 


' 


claim he has proved, and interest.—S, C.........000. cee seeeeese 435 


BILL OF EXCEPTIONS. 


1. Contents and construction of.—Where all the evidence is not set out 
in the bill of exceptions, it will be presumed, in order to sustain 
the refusal to give a charge, that it was abstract and not supported 
by the evidence delivered on the trial.—IJngersoll v. Campbell..... 289 
2. Exception, when not noticed.—An exception which jis not intelli- 
gible on account of the blanks in it, will not be noticed on a gen- 


eral assignment of errors.— Vaughan v. Bibb. ....-. ..---.----2-4. 153 
3. Same; when not sustained.—Exceptions not supported by facts set 
out in the record will not be sustained.—S, C........-. ..22.. 202. 153 


4. Act of February 14, 1870; is constitutional and retroactive.—A Dill 
of exceptions signed by agreement of the parties on the 8th of 
June, 12869, before the passage of the “act relating to bills of ex- 
ceptions,” approved February 14, 1870, is made good by that act. 
This law has a retroactive effect ; and it regulates a matter of prac- 
tice and does not impair vested rights. — Wharton v. Cunningham. . 590 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


J. Bill of exchange; how may be drawn.—A bill of exchange may be 
drawn payable to the order of the maker and indorsed by him toa 
third person; the indorsee may sue the acceptor as if he were the 
payee.— Hall v. Shorter § Baker...... A eR ee TR ee 453 

2. Same; to whom may be transferred.—Such a bill of exchange may 
be transferred by indorsement to an administrator or executor in 


such indorsee may sue thereon in his own name as the owner.— 
EEOYV, MFOGG, ON 1650, 6020 — Be. Woe aio 0s 6:5 os occ oN Sicies en ceeccesewae SOO 
4. What is a valid promissory note.—-A writing in these words: ‘One 
day after date I promise to pay, or at my death, W. G. Conn or 
bearer, the sum of five hundred dollars for labor done by W. G. 
Conn for value received, this 11th day of December, 1860. W. R. 
TuHoRrNTON,” is a valid promissory note.—Conn v. Thornton........ 587 
5. Promissory note; what prima facie not dischargeable in Confederate 
currency.—A promissory note made in this State on 31st October, 
1863, for a certain number of ‘‘dollars,” and payable January Ist, 
1864, is not prima facie subject to be discharged by a payment in 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continvep. 


Confederate treasury notes. In such a note the word dollars 
means dollars in lawful money of the United States.— Wilcoxen v. 
. 


Reynolds ew a uerncias owns aos Slows unis: Salen Seca wawesieiewes Se es 529 
6. Same; when will be treated as an obligation to pay lawful dollars of 
the United Staltes.—A promissory note given to secure the purchase- 
money for land, in these words, “‘ Due Nevin McInnish, or bearer, 
four hundred and eighty dollars, for value received, with interest 
from date. This Jan. 28, 1865. (Signed,) M. V. B. Taunton,” 
which is sought to be defended in an answer in chancery in the na- 
ture of a cross-bill, because the same was alleged to have been made 
under an agreement to be discharged by a payment in Confederate 
treasury-notes, will be treated as an obligation to pay the sum 
mentioned therein in lawful money, if the allegations of the cross- 











bill in reference to the medium of payment of such note are denied 
by the answer to such cross-bill, and the same are not supported by 
proof.— Taunton § Brooks v. MeInnish.. 6.6.66. cece evens dvi ONO 
7, Same; action by indorsee against maker, what valid defense.—In a 
suit by an indorsee against the maker of a promissory note, it is a 
valid defense that it was given in consideration of the notes and 
accounts of another person, and payable when they were collected, 
which had not been done, and that the plaintiff obtained it after 
TEUUEA UN —— UNG Ws TAUIINE 3's 5: Ses se eres nale'c oharw uit yee omiete eielemre 3) 
8. Same; fraud of maker and payee, when no defense.—The fraud of 
the maker and payee of a note in ante-dating it, for the purpose 
of practising a deceit on a third person, and making it appear an 
absolute promise to pay, when, in fact, its payment depended on 
the success of the deceit, can give no protection to the maker, nor 
aid to the endorsee atter maturity, in a suit for its collection.—ys. C, 539 
9. Negotiable note; what required of purchaser after maturity.—It is 
better to require one who would purchase a negotiable note after 


its maturity to ascertain whether it is a subsisting demand, than 
to subject the antecedent parties to the necessity of tracing to him 
a knowledge that it was not.—S. C............ gil oe etd scien (OOo 


10. Note already delivered, signing of as surety; when imposes no obli- 
gatioa on surety.—The signing of her husband’s note, previously 
made and delivered by him, by a wife, as his surety, does not im- 
pose on her any obligation which will sustain its subsequent recog- 
HitiGn.—EtREriNGlOw ©. PNGOW.. sas cess ii cises soetcesaccescde non caw 

1]. Same.—Where a widow gave her note, secured by mortgage, for 
the payment of her deceased husband’s debt, at the instance of the 
promisee, the mere fact that his notes were given up to her is not 
proof of a valid consideration. It must be shown that obtaining 


the notes, as something of value, entered into the inducement to : 


MOE eNO Me — Oo alls. ser eanlsees Opidisieen deuettoskineeee 297 
12. Same.—In such a case, loss subsequently sustained on account of 
a failure to file the notes as claims against his insolvent estate, can 


not create a consideration, although the non-claim was in conse- 
quence of the creditor’s belief that he had otherwise secured their 
BMC t NS Gis sissies wialacdg Sains! Sle sraaidele ade said s alee ee ieee Sache 297 
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BILLS OF EXCHANGE AND PROMISSOR Y NOT ES CONTINUED. 
13. Note payable to executor ; when title to vests in holder.—A promis- 
sory note payable to executors, transferred by them in payment of 
a liability of the estate of equal amount, may be sued on by the 
holder.. These facts will protect the maker against any suit insti- 
tuted by an administrator de bonis non or other representative of 
Rite Sete rpObE WW. WADE ioscan ccc won soceuw sos sescesdcseaseyc 
14. Validity of consideration of note.—A promissory ae by an iron 
company, for money or other thing loaned to it, to be used by the 
company in erecting iron works and making iron for the late Con- 
tederate government for military purposes in carrying on the late 
rebellion against the United States, if known to the lender at the 
time, is illegal, against public policy, and no action can be main- 
tained on it.—Oxford Tron Co. v. Spradley...... 0.666. cece eens 
15. Plea to disability of one of joint makers, and to consideration.—In 
au suit against one of the makers of a promissory note, a plea by 
the defendant that his co-maker was, at the time of making the 
note, a married woman and principal in said note, and that he 
signed it as her surety, is subject to demurrer. So, also, is a plea 
that the consideration of the note was the hire of a slave.—Crumb- 
Repl PRMIN AD nara ati cYoite ye mic tae eels pelo Stee OES aiswiDalein sisiesegieeieaeaund 
16. Conversion of promissory note; measure of damages.—In trover 
for a promissory note, the measure of damages is, prima facie, the 
value on its face. But the insolvency of the parties liable thereon 
may be shown in mitigation of damages.--.Meleters v. Phillips 


BILL OF LADING. 


1. Negotiability of. —A bill of lading is only quasi negotiable, and is 
not subject to the rule that the owner of negotiable paper can 
not protect himself against a bona fide holder for valuable con- 
sideration, on the ground that he did not authorize it to be used 
except for some particular purpose.— Voss §° Co. v. Lobertson, 
MC Mi oo Usain nae nti es see eihas ases.e a etree s 

2. Construction of.—A bill of lading is a contract, the language of 
which is subject to the rules of construction which govern other 


contracts.— Logan v. Mobile Trading Co...... TSS) Ses cele pmeeer 


3. Same; recitals and stipulations in, obligation gait effect of —Thet 
citals and stipulations of a bill of lading were as follows: ‘ Shipped 
in good order and condition by Jewett, Hall & Co.—————-— —(on 
account and risk of whom it may concern) on board the good 
steamboat called the Virginia and Mobile Trade Company, 
whereot - - is master, for the pre sent vovare, now 
lying at the port of St. Louis, Mo., and bound for Montgomery, 
Ala., the following packages or articles marked and numbered as 

below, which are to be delivered, without delay, in like good order 


and condition at the aforesaid port, (the damages of the river, fire 


and unavoidable accident only excepted,) unto Rufus L. Logan or 
their assigns, he or they paying freight for said goods at the rate of 


30 cents per 100 lbs. to New Orleans, 31.98 per bbl, flour (through), 
and $6.35 per cask, $3.05 per tierce bacon, and 93 cents per box 





——— _ oe 
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BILL OF LADING--Conttnvep. 
crackers, thence to Montgomery In witness whereof, tL. owner, 
master or clerk of said steamboat subscribes to four bills of lading, 
all of this tenor and date, one of which being accomplished, the 
others to stand void. Dated at St. Louis, Mo., this 2d day of Octo- 
ber, 1866.” (Here follows a description and weight of the goods.) 
“ Privilege of re-shipping at New Orleans and Mobile,’ (sighed,) 
“Jewett, Hall & Co., Agt’s M. T. Co.” “It is understood and 
agreed that the above goods are to be sent through at above rates 
if any boats are going through to Wetumpka.” (signed, ) ‘* Jewett, 
Hall & Co,, Agt’s Mobile Trade Co.” J/eld, that it imposes an ob- 
ligation on the party making it to send the goods therein named 
“through to Wetumpka,” either from Mobile or Montgomery, ‘if 
any boats are going through to Wetumpka,” when the goods are 
delivered either at Mobile or Montgomery.-—-S8. C..............4.- 

4, Same.—If such goods are so forwarded by the party making said 
bill of lading, to Wetumpka, either from Mobile or from Montgom- 
ery, the said party becomes liable for illegal injuries to the same 
whether sent by boats of the maker cf the bill of lading, or by 


those of another owner.—S. C.....cc..ccccccccccccsccces pio thrns 


BLOCKADE. 

1. By government, of its own ports ; contract to violate--A govern- 
ment, during a rebellion against its authority, may legally blockade 
its own ports in possession of the insurrectionary authorities ; and 
a contract to violate such blockade is illegal and cannot be en- 
forced. —Jngersoll v. Campbell... .. 0.0.6. c cee (ie Nesee Bee 

2. Same; what contract growing out of, may be enforced.—But money 
earned upon such a contract and paid to the party earning it, vests 
in the person so earning it a good and legal title ; and if after such 

payment he deposits or leaves such money with a person to keep 

for him, he may recover it from him, although the person with 
whom the money was so left, as agent for another, made the con- 


tract to violate such blockade, —S. Cees <c.cecciedieedee vecdewesiees 


CERTIORARI. 

1. Zo commissioners court ; when will not be granted.—A certiorari will 
not be granted at the instance of an individual tax-payer, and in 
his name, to revise the proceedings of the court of county commis- 
sloners appointing an agent ‘for the issuing of the rations to the 
indigent persons of the county,” and ordering his payment out of 


county treasury.— Benton v. Taylor. ......cceccscccccccccccccees 
CHANCERY. 
[. JURISDICTION, 


1, Discovery and account.—Where the funds of a partnership, dis- 
solved by the death of one of the partners, have been used by the 
survivor in the business of his partnership with another, the ad- 


ministrator of the deceased partner may recover the interest of 


282 


388 
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non is pending. The distributees are parties in interest, unless 
the estate is declared insolvent, and may be so afterwards.—S. €.. 354 
his intestate by a bill for discovery and account against the repre- 
sentative of the survivor who has died, and his surviving partner, 
ROPUTART I MNONDUOR re wig a oie \e im 01 ile sais olois's eeinie/sis'ain ie Pi. ole 810 big! beeen 
2. Same.—In such a suit the complainant may recover against the 
said surviving partner the amount found due from him to the first 
partnership, that being the prayer of the bill, and there being an 
agreement between him and the administrator of the other partner 
that he should settle the partnership matters.—S. C.............. 660 
3. Discovery.—In order to sustain jurisdiction for relief sought, con- 
sequent upon a discovery, the bill or cross-bill must allege that the 
facts are material; that their discovery by the defendant is indis- 
pensable, and that the plaintiff is unable to prove such facts by 
other testimony. ‘The failure to allege these facts subjects such a 
il) $0 MAGMUTTOL— Gude O.. PAINE ain o's oisss vines vce etissaesctcane 616 
4. Dower.—The chancery courts of this State have original jurisdic- 
tion to entertain suits for dower concurrent with the courts of law, 
especially where there is a purchaser under execution title in pos- 
session of the lands at the death of the husband, and there is ne- 
cessity for an account for mean profits, by way of damages, between 
the tenant of the lands and the claimant of the dower interest, 
Been Sos UNOS sa SiSis cb ob nies oboe eb Aces iw eee ouweine iveenteee 
5. Estates of decedents.—The executors of an estate were indebted to 
an attorney for services rendered during their administration, and 





he was indebted to them for money of the estate loaned to him, 
the payment of which was secured by a mortgage. On final settle- 
ment they charged the estate in their favor with the value of his 
services, but failed to execute an agreement with him to credit his 
debt with the amount allowed to them,--Held, that a bill in chan- 
cery by him to enjoin a sale of the mortgaged property by the ad- 
ministrator of a distributee to whom his debt and mortgage had 
been transferred in the distribution of the estate, and to credit the 
amount due him for services, was without equity.—Gardner v. 
POOR cc wines « eee wie aietels oeats SOOO CORTE ne 191 
6. Same.—Section 2274, Revised Code, seems to authorize a review in 
the chancery court of the final settlement of a decedent’s estate in 
the probate court, upon specified errors positively charged, little 
short of the right and privilege of appeal.--Meadows v. Edwards 
SMI eee ee ca oe acan chain wictes «staves Soule bie < xis 304 
7. Bill by minors to correct errors in final settlement; when not without 
equity. —When, in such settlement, a decree has been rendered in 
favor of the administrator, a bill filed by minor distributees alleg- 
ing that they were represented only by a guardian ad litem, and 
specifying errors equal in amount to the decree, is not without 
PN RE, Gin sine even ann tne ns o8bs obese dercsvoceedndeseseaes 354 
8. Final settlement of administrator in chief, sufficient to support bill to 
correct errors. —The final settlement of the administrator in chief 
is sufficient to support the bill, although an administration de bonis 
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non is pending. The distributees are parties in interest, unless 
the estate is declared insolvent, and may be so afterwards.—S. C.. 354 
9, Settlement of guardianship.—A bill which shows that the guardian 
accounted regularly during his life for his ward’s estate, but died 
before final settlement, and that the final settlement was made by 
his representative after death, and when the decree on such settle- 
ment seems regular on its face, is demurrable for want of equity, 
unless it shows that the decree was erroneous by reason of mis- 
takes or fraud. A mere allegation that there were sums of money 
in the guardian’s hands unaccounted for, without showing what 
they were, or fraud or mistake, is not enough to give equity juris- 
diction.— Bibb and Wife v. Carpenter ...-.... pete ade adbis weaslatee 584 
10. Same.—It is a sufficient ground for transferring, at the suit of 
the ward, the settlement of a guardianship account from the pro- 
bate to the chancery court, that the guardian was a certificated 
ay ate and died leaving no estate whatever.—Jones & Cullom 
PMR sc simteiaiate nies susie Bo Re Ee TO TE OPE eae 43 
. Infants.—If a bill be filed relative to an infant’s estate or person, 
Pa chancery court acquires jurisdiction, and the infant, whether 
plaintiff or defendant, immediately becomes a ward of the court. 
EEO MINT on eo Sigin eciniewinien ps. oNrticlewiels ageearale ieee aeneeneks alee AAO 
12, Same ; when decrees of are binding oninfants. wie crees made in suits 
by infant’ plaintiffs, are as binding upon them as upon adults.—S. C, 418 
13. Same; power of to change property of.—Whether the chancery 
court has or has not jurisdiction to sell the real estate of tenants 
in common for division, lands so sold at the suit of an infant, when 
that is the only objection to the sale, may be referred to the power 
of the court to change the property for the benefit of the infant, 
when the infant seeks to recover the land from the purchaser by 
BEUON Or CJOCUNERE.——D. Co soos cocks csee ese wasee ae iareiaieon >» 418 
14. Partition.—In this St State, the court of chancery has no seclblins 
tion to decree the sale of the lands of a tenant in common, who is 
of tull age, without his consent, for the purpose of partition, be- 
cause the same can not be equitably divided.— Oliver v. Jernigan. . 41 
15. Same.-—If the lands of tenants in common of full age are not 
susceptible of an exact division, an allotment may be made in une- 
qual shares, with compensation for the inequality, by creating a rent 
or charge upon the land; or, if the land allotted to one exceeds in 
value that allotted to the other, the court may compel the former to 
make compensation to the latter, for equality of compensation.—Jb>. 41 
16. Same; rules as to partition of lands, title of which is in dispute, to 
what applies. —The general rule, that partition will not be decreed 
in equity where the title is in dispute, applies to a legal and not an 
equitable title ; and if, on a bill of partition, the defendant wishes 
to avail himself of an equitable defense, as, for instance, a defense 
arising out of a contract for purchase, &c., he must file a cross-bill, 


or, under our system, he may set it up in his answer in the nature 
of a cross-bill, and pray such relief as he may believe he is entitled 
to.—S. C...... Get Gise) ode WSs eS we Wawinw se iTeleraweaiceee's Bip aeauniee 4] 
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17. Separate estate of married woman ; what will be subjected in equity 
to payment of note executed by her during coverture.—Wiere a feme 
sole, in contemplation of marriage, by an ante-nuptial deed con- 
veys her property to a trustee, in trust to her sole and separate use, th 
for the support and maintenance of her intended husband and her- 
self, and such children as they may have, chancery will charge it 
with the payment of a promissory note, made by her after the mar- 
riage, for her own debt ; and a bill filed for that purpose need not 
state that the debt was contracted for ‘family supplies‘or main- 
tenance.”— Brame v. McGee........ Re ee oe ee 170 P 

18. Reformation of deeds; lost decds.—A court of chancery has ample 
jurisdiction to reform deeds and other written instruments, on the 





>, ee 


ground of mistake, even upon parol evidence, where no statutory 
provision intervenes to prevent it ; and where a conveyance of lands 
has been accidentally lost or destroyed, so that the purchaser is, 
thereby, unable to show a good title, the vendor may be required 
to make the purchaser another deed.-- Hudspeth v. Thomason...... 470 
19. Same; what no defense to.—On a bill, by a vendee, to correct a 
mistake in the description of the land bought, it is no defense that 
the vendor was paid in Confederate treasury-notes, if voluntarily 
received by him, where the vendee is chargeable with no deceit or 
ON en Ts oo A, Co ae a a nae 479 
20. Vendor's lien; when exists ; how may be enforced.—L., the vendee, 
being indebted to H., the vendor, for the purchase-money of land, 
the indebtedness constituting a vendor’s lien thereon, J.., at the 
request of H., gave his promissory note to S., a creditor of H., 
for the amount due by H., and received a corresponding credit 
from H., for the amount of the note given S., all the parties agree- 
ing at the time that the note thus given to §. should carry with it 
a vendor's lien to the amount of the note,—/J/eld, that S. might 
enforce a vendor’s lien on the land by bill in equity against L., 
and that H. was a proper party defendant to the Lill.—- Latham v. 
Staples........ pence as Go et wiists Ae oie eho oreo esa Brat ae cuales sais 462 
21. Purchaser ; when chargeable with notice of trust.—A purchaser of 
iand from a vendor who claims it as his own, but who has no legal 
title except as trustee for another, is chargeable with notice of the 
SWRMNRe =e aD NIERCN A), OUP ROTI, 5501015 0)5 3 s.0 oiois) oon aie, visas oe. sieip vie aie eioelae' 664 
22. Same.—A purchaser, charged with constructive notice only of a 
trust, should not be held a trustee in invitum, when a mere want 
of caution, as distinguished from fraudulent and willful blindness, 
is all that can be imputed to him.—S. C..........--..--.-2------ 664 
23. Order of court authorizing trustee to sell land; to what sale cannot 
be referred.—A sale of land as his own, by a vendor who is in pos- 
session as trustee of another, can not be referred to an order of 
court authorizing him to sell, as trustee, made several years before, 
when it was not so intended by him and the purchaser.—S. C.... 664 








29. Same.- 








INDEX. 739 





| oe 
CHANCERY—Continvep. 
It. Pueapine anp Practice, 


24. Parties to bill for settlement of guardian’s account.—A bill filed to 
impeach a decree of the court of probate, on the final settlement of 
a guardian, or to charge the sureties of such guardian on his bond 
for funds which such guardian failed to account for on such settle- 
ment, is demurrable, for want of proper parties defendant, when 
it fails to make the administrator de bonis non of such guardian a 
party defendant, if within the jurisdiction, and the estate is not ut- 
terly worthless.— Bibb and Wife v Carpenter........ sieiersteiatsraiareiecs 

95, Same.—But, if the guardian was a certificated bankrupt at the 
time of his death, and left no estate whatever, and no letters of ad- 
ministration have been granted on his estate, the bill may be main- 
tained against the sureties alone.—Jones & Cullom v. Knox....... 


26. Parties to bill to reform deed and enforce vendor's lien.—If A buy 


lands of B, and pay for them, and receive B’s deed for the same, in 
which, by the inadvertence and mistake of B, the lands are misde- 
scribed, and after A’s purchase, and before the mistako is discov- 
ered, A sells the same lands to C, the brother of B, who pays half 
the purchase-money, and gives his promissory note for the remain- 
der, and takes A’s bond for titles ; if after the mistake is discovered, 
B refuses to correct the mistake. and he and C combine and con- 
federate together to prevent the correction of the mistake, and, 
also, to avoid the payment of the remainder of the purchase-money, 
on the part of C, A may join both in a bill to correct the mistake, 
and to set up and enforce his lien on the lands for the unpaid pur- 


chase-money.—Hudspeth v. Thomason. . 0. ...0. 0c. c cece cece wees 


97. Amendment of bill.—The executors of an estate were indebted to 


an attorney for services rendered during their administration, and 
he was indebted to them for money of the estate loaned to him, 
the payment of which was secured by a mortgage. On final settle- 
ment they charged the estate in their favor with the value of his 
services, but failed to execute an agreement with him to credit his 
debt with the amount allowed to them,-——//eld, that a bill in chan- 
cery by him to enjoin a sale of the mortgaged property by the ad- 
ministrator of a distributee to whom his debt and mortgage had 
been transferred in the distribution of the e-tate, and to credit the 
amount due him for services, was without equity ; and that an 
amendment to such a bill, setting up a claim of another person to 
the mortgaged property as a prior incumbrancer, is an inadmissi- 
ble departure from the original bill —-Gardner v. Pickett....... eee 


28. Original and amended bill; form but one bill.—In chaucery, the 


bill and amended bill make but one suit. And when the original 
bill waives the answer on oath, and the amended bill requires that 
the answer to it shall be on oath, and the only answer filed is the 
answer to the amended bill, and the cause is heard on the bill and 
answer, the answer is only to be taken as true so far as it is respon- 
sive to the amended bill.— Juunton & Brooks v. McInnish..... 

In such a case, if the answer admits the material allega- 
tions of the original bill, and sets up new matter in defense to the 


619 
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original bill, by way of cross-bill, which is denied by the answer to 
the cross-bill, and the cross-bill is demurred to and is without 
equity, the chancellor may decree the relief asked by original bill 
without testimony to support it, so far as it is admitted.—S. C..., 





30. Cross-bill without equity; allegations of, effect of.—An answer to 
an amended bill may be turned into a cross-bill, but if the cross- 
bill thus made is without equity, the allegations of the cross-bill 
will not be permitted to serve the purposes of an answer and cross- 
bill, so as to overturn the allegations of the original bill by the 
new matter contained in it, which is inconsistent with the allega- 
tions of the original bill and the amended bill so far as they are 
repeated in the amended bill.--S. Cw... ce eee eee ee ee eee 

31, Cross-bill ; without equity when allegations of could be made fully 
available as matters of defense by proper answer.—A cross-bill is an 
auxiliary suit dependent on the original bill. And if the matters 
of such cross-bill are set up in the answer in the nature of a cross- 
bill, and it turns out that such matters are merely a defense avail- 
able under the answer, or are sought by way of discovery, and that 
no decree need be made on the cross-bill for the defendant’s relief, 
which could not be made on the original bill without cross-bill, 


such cross-bill will be dismissed for want of equity.—S. C........ 


32. Waiver of cross-bill.—A bill to reform a deed, and to enforce a 
vendor’s lien, if the defendants make their answers a cross-bill, but 
take no steps to obtain an answer to their cross-bill, and go toa 
hearing on the original bill, answers, and cross-bill and exhibits, 
the chancellor may dismiss the cross-bill, or treat the same as 
waived on the part of the defendants, and proceed to decree the 
relief prayed in the original bill, if the admissions in the answers 
will authorize it.— Hudspeth v. Thomason............ coats ieee 

33. Revised Code, §§ 3367-8 ; what requires as to cross-bill ilioul by. 
The statute of this State, which allows an answer to a bill in chan- 
cery to be turned into a cross-bill, requires that such cross-bill 
shall be heard at the same time as the original bill, whether the 
same be heard upon demurrer or upon the merits.— Revised Code, 
QY § 3367-8.— Kx parte TROT RION 6 525 is 50 ws Sa eratater . Seats 

34. ‘ener lies to compel reinstatement of cross- bill ¢ dismissed bef fore 
final determination of cause.—And as no appeal lies from an order 
of the chancellor dismissing such cross-bill, before the final deter- 
mination of the cause, mandamus is a proper remedy to compel the 
setting aside of such an order of dismissal und the restoration of 
such cross-bill upon the docket, to abide the final de‘ermination of 
EARS ONRIIP A ORRIN 5 99, OU ce 3 io 9 i oo 14 15 0/0)0ei0 wihia nye 2 ie wel ay 

35. Commission to take answer of non-resident defendant ; when invalid. 

A commission to take the answer of a non-resident defendant toa 

bill in chancery, issued by the register in blank, as to the name of 

the commissioner, is invalid ; and the request of the register to the 
person receiving it to insert his name as commissioner does not 
legalize the act.—Guice v. Parker............ Ha Sauek =e oa eres 


36. Answer required and made under oath ; what not overcome by The 
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auswer of a defendant to a bill in chancery, whenjrequired on 
oath, and responsive, is not overcome by the testimony of the 
complainant as a witness.— Marshall v. Howell...............005- 

37. Unsworn answer, denials in; when prevail.—When a cause is 
heard upon the bill and exhibit to the bill, the answer and exhibits 
to the answer of one of the defendants, and a decree pro confesso 
against the other defendant, and the complainant has waived the 
oath of the defendants to the answers, and there is no testimony 
taken by any of the parties, and the answer submitted on the hear- 
ing is a responsive denial of all the grounds of equity alleged in 
the bill, such an answer must prevail against the bill.—Latham v. 
PUP MNTROO Gas cr in eee se upset /aiens fates isis atid eke oid ciatara a brnie TA asnais vara ere ere P 

38. Unsworn answer, effect of ; what required to overturn,—An unsworn 
answer does not lose all force as evidence in a cause where it is re- 
sponsive to the bill. It only changes the rule that requires the 
testimony of two witnesses, or one witness and strong corroborat- 
ing circumstances, to overturn it. A mere preponderance of evi- 
dence is sufficient for that purpose.—S. C...... Paeisier Sinaia aioe Srcc 

39. Ltegister, report of ; objection lo, when can not be raised for first 
time in this court.—If the report of the register is permitted to be 
confirmed in the court below, without objection or exception, it 

an not be attacked in this court for the first time, when it is regu- 
lar on its face.— Taunton g Brooks | ‘ 

40. Waiver of objection to plaintiff's innaes administration. —That 
the plaintiff's letters of administration were granted by a court of 
the late Confederate States, is an objection which can not be raised 
for the first time in the appellate court.—Cosiley v. Towles........ 

41. Decree pro confesso; when properly set aside.—A decree pro con- 
fesso against a defendant, rendered by one whom the register ap- 
pointed to represent him during his absence, is properly set aside 
by the chancellor.—Meudows v. Edwards § Brassell....... Sureetasls 

42. Decree on facts of case; when only will be reversed.—A decree of 
the chancery court on the facts of a case, will not be reversed un- 
less decidedly contrary to the weight of evidence-—Marshall 
PEO ee rae axe iO n.e vile a as Sie ls wes elas Rae ee sei e esta Seamer ReNIS 

43. Same. —When the decree of the chancellor is not opposed to the 
evidence on which it is based, it will not be reversed because the 
evidence which supports it is weak and suspicious. Before sucha 
decree is disturbed, there must be a strong preponderance of the 
evidence against it.— Kennedy v. Marrast............000005 ar ireretace 

44, Final decree on reversal, when will not be rendered by supreme court. 
A decree will not be rendered here, when it is possible that a differ- 
ent result, more favorable to justice, might be obtained by remand- 
ing’ the CAUse:-—Laiham vy. SHples... os. oo cocks sc Ceecse celespeuecs 

45. Registration of decree —Recording a decree of the chancery court 
vesting title to real property, under the statute (Clay’s Dig. p. 354, 
§ 57,) was not necessary to its validity, but was notice of its con- 
tents, as the record of a deed under the registration laws.— Dudley 
7 a ee ee eRe Pee tee Ee eee ee seiblesteleiere 
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CHARGE OF COURT. 


1. When presumed to be abstract.—Where all the evidence is not set out 
in the bill of exceptions, it will be presumed, in order to sustain 
the refusal to give a charge, that it was abstract and not supported 
by the evidence delivered on the trial.—Ingersoll v. Campbell..... 282 
Charge ignoring proof of venue,—Where all the evidence is set out, 
and there is no proof of venue, it is error to refuse to charge the 
jury ‘‘that even if they believe the evidence they can not find the 
defendant guilty.” Such a refusal ignores the necessity of proof 
of venue.—Clark v. The State......- RPOesh Sous Smee bone eRReeee 307 
3. Charge on effect of evidence.—A charge on the effect of the evidence 
should not be given, unless at the request of one of the parties ; 
but when it is clear that no injury has resulted, the judgment will 
not be reversed.—Dugger rv. Tayloe...........sccccescccese ococes ae 
Special charge; when not error to refuse.—It is not error for the 
court to refuse to give a special charge, the substance of which has 
beer plainly given in other special charges, or in the main charge, 
— PAD O etre ceenc <ceonencemes «sec ese meee taht sere ee 335 
». Charge limiting the examination of the jury; ian erroneous.—A 
git mes asked, that tends to limit the examination of the jury to a 
part only of the evidence, to the exclusion of other important evi- 
dence in the case, is erroneous, and should be refused.— Darnell v, 
RINE iio on oa oss < css 4 a's mee wisi cies isa cee weird sini Oem eee 520 
Charge too favorable to appellant.—A charge of the court which is 
more favorable to the defendant objecting to it than the testimony 
justifies, is, at most, but error without injury, and is not a ground 
for reversal. — Wilcoxen v. Reynolds. Se ot ee ee .. 599 
7. Ambiguous charge,—When a charge is of suc * doubtinl meaning 
as to leave it uncertain whether it would produce a correct result 
or not, the party objecting to it must show that he would be in- 
jured by it, Any process that will reach a correct result is sufti- 
St ec oly CASS SOM IR ICR beer SH Sa TER Te ET es 529 
8. Charge asked verbally ; may be modified.—A charge asked verbally 
is not required to be given in terms.— Warren v. The State......-. 549 
Abstract charge, refusal of ; not ground for reversal.—A judgment 
w:]l not be reversed for an abstract charge, though its refusal would 
have been error, had it not been abstract.—Stewart 4° Hudson v. 
See NI terete alone aie a bets ees oa ome eicss he SD Stan ok evaveneee 646 
10. Charge to jury ; what erroneous. —Charges whi present the erro- 
neous and unreaonable belief of the accused, respecting certain 
alleged provocation of the deceased, and the accused’s transport of 
rage in consequence, as reasons why he should be acquitted, with- 
out any defense or evidence of insanity, are properly refused. 


Wianagan' 0. The Slates. .s.c8 cesses cs ber bae a aepetew «cleo ecceree 


CODE OF ALABAMA. 

1. § 795. What orders are grantable as of course.— Boyton v. Nelson. 501 

2, § 830. Notice of special term of commissioners court.— fy parte 
Selma and Gulf Railroad Co..... ee NO ee Oe eT 230 

3° §6 907, 926. Claims against county.- died iii ©. Dinking....scses 69 
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CODE OF AL ABAMA- CoNTINUED. 


eR Ale) COMRTY VE GUNTER 5.55 55:oininis's cla'aia oie scree clad Welelelsine sin seis 118 
4, § 1186. Tax on insurance companies for benefit of Mobile medi- 

cal college.— Medical College v. Muldon § Sons... 1.20000 ceeeee eee: 603 
5. §§ 1399-1406. Railroad companies ; liability for stock killed.— Mo- 

tio and Olio Railroad Co. 0: MAlOne: . os.ccc0 ciceccics Sevcte coves 391 
6, §§ 1450-62. Apprentices.— Cochran v. The State........00.+eeees 714 
7. § 1630. Widow’s quarantine.— Pizzala v. Campbell... .. 0.0.6.0. 06+ 35 


8, § 1838. Indorsement of written contract.—J/lart v. Shorter § Baker. 453 
g, § 1862. Consideration of guaranty.— McQuaid v. Powers and O’ Don- 


Nao aie Sis is sa Po ia sero ae i ol 6S ISG Wi oa ash iso BEN eS le otal 45 
10. §§ 2022, 2029. Removal of executor.—Crawford v. Tyson.....-. 299 
11. § 206i. Property exempt from administration. — Barwick ». Rack- 

DA cote o'e or ex ale <1! e'e ars: ole, yore ee ie.0)s, 5200p wskreiniee Sibi 6 piayercio’ Siw! o(eiate eieielsreteiet 402 
12. § 2196. Filing claims against insolvent estate —Clement v. Nelson. 634 

Also, Prestridge vo. Patrick [ridin € C0... 00 6scscc cece cicesics . 653 
13. § 2274. Bill in chancery to review probate decrees.— Meaibinin v, 

Edwards § Brassell...... Ie Piles sctonh a occhalendy alata s Beater ate siete eens 354 
14. §§ 2370-88. Separate estates of married women.—Ryan v. Bibb. . 323 

MONEE RESERVE), OOP EREDILES wo, v's 6 oGidi cia e a:e'dio area beh e Ware sneee aeele 460 

ETAT GRU: FATED: SHORCOOR E5155 6:4 5:s/0'e.a, nae 8G yo Ni aiewiehais,eidio sh 92 
ORG TACLIRCIUS Us COSCOIN ek s Sasiése Seem Laws eeheheeioes 269 


15. § 2523. Who is proper party plaintiff.—//art v, Shorter § Baker.. 453 
16. §§ 2593-98. Actions for recovery of personal property in specie. 


OUD Us ISMN G siaiaig aia clei <i io Siereisa el elea sida Re eae weasels éceiee:s O80 
17. § 2682. Proof of written contract sued on.—Ozford Iron Co. v. 

CL CLL” EIS Rts iar Se ONE ee cn SORE CTEM eT Ie CRO ST 98 
18. § 2704. Competency of witnesses.— Waldman v. Crommelin..... 580 
19. § 2804. Security for costs by corporation.—Exr parte Locke...... 77 
20. § 2884. Exemption statute.— Webb v. Edwards............06.-5.- 17 
21. § 2928. Attachments.—Stewart §° Hudson v. Cole § Son..... 1. 646 
92. §§ 3367-8. Cross-bill in answer.—x parte Thornton... ......-. 384 
23. § 3486. Appeals from interlocutory decrees.— Thornton v. Kyle... 379 
24. § 3555. Carrying concealed weapons.— Lvins v. The State....... 88 
25, § 3612. Disturbing religious worship.—Brown v. The State...... 175 
26. § 3618. Retailing spirituous liquors.—Campbell v. The State..... 116 

_ Also, PER RCMNE Us NO DHRU ii ove, aiainis'o sla@ealeernyaowiss Se eR gale cs 498 

§ 3706. Indictment for stealing horse.— Maynard v. State....... 85 
98 §§ 3757-59. Fine in criminal cases.— Nelson v. The State........ 1&5 
29. § 4143. Amendment of indic:ment.—Gregory v. The State....... 15] 

IE, AI EROS LTE iS CUR Beks ojos niko ta 6 wid 0 '6:s.0/5)910. 0 Sodom eee eeeN 212 
30. § 4171. Right to copy of indictment and list of jury.— Robinson 

PERO iAsteshGaOebes «Kvekadnieedassnmetewele ervee wien Ser eee 

BIRO; PIGNGOAW 0. TRO SINE swiccoswasane sonscct¥enciecades sesesaas 703 
31. § 4244. Undertaking of bail.— Merrill v. The State.............. 82 
32. § 4343. Solicitor’s feas.— Brown v. The State.......ccceccccecees 148 


COMMON CARRIERS, 


See BsrLMEnNts, 5-8. 
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1. Act to authorize governor to fill vacancies in certain offices ; not un- 
constitutional.—The act of the general assembly of Alabama, enti- 
tled ‘*An act to authorize the governor to fill vacancies in certain 
county offices,” approved November 25, 1863, is not unconstitu- 
tional and void, but a valid constitutional act of the general assem- 
bly of this State, and authorizes the governor to fill all vacancies 
in the offices provided for by said act.— Falconer v. Robinson...... 340 

2. Same; persons appointed ‘under, hold for what term.—Persons ap- 
pointed by the governor, and duly commissioned by him, by vir- 
tue of said act, hold their office until the next general election to 
be held after their appointment.—S. C..........0.. cee ceccee cone 340 

3. Same; not necessary to set out all laws repealed by. —It was not nec- 
essary that the laws in conflict with said act, and repealed by the 
third section thereof, should be set out and contained in said act ; 
said act is not a revisory or amendatory act within the purview and 
meaning of article 4, section 2, of the constitution of this State. 
See CMeticter tates eimia sss Baten sow bwieis ep loa Kiss 6 tae ea oe bin als aie oC Siete 340 

4, Act to loan three per cent. fund, &c.—The act of the general assem- 
bly of this State, entitled ‘‘An act to loan and appropriate the three 
per cent. fund and its interest,” approved February 18, 1860, is a 
constitutional law.—Pamph. Acts 1859-60, p. 54, Act No. 68.—Ex 
SEO TIDINGS Ae HUT OU Ooo. ole cise ois ain 5 0ee eh sods oan00 ea) ae 

5. Charter af railroad company creates a contract.—The charter of a 
railroad company is a contract which is protected by clause 1, sec- 
tion 10, of article 1, of the constitution of the United States, un- 
less the charter is by-its terms repealable.—Ala. § Fla. Railroad 
AG PMIPUS Geist cn ica issue bigness ee See ai 5eiise5.s visesvaeaais 569 

6. Same; how can not be impaired.—A State can uot impair the obli- 
gation and privileges secured by such a charter, either by its con- 
stitution or its laws, The prohibition is on the State by whatever 
we Lg VG a OR ER Se eA ee ee ae ee 569 

7. Same; what not affected by.-—The twenty-fifth section of the first 
article, and the fifth section of the thirteenth article of the pres- 
ent constitution of the State do not operate upon railroad charters 
granted by the State before the adoption of the present constitution, 
unless such charters were made repealable when granted.— 8. C... 569 

8. Article 4, section 2, as to amendatory law.—Section 2, article 4, of 
the constitution of Alabama, which requires the repeal of the see- 
tions of an act that are amended, imposes on the legislature the 
duty of formally repealing them ; but when the general assembly 
fails to repeal the sections amended, they are repealed by virtue of 
the constitution. — Wedical Colleg? v. Muldon § Sons... ........ 603 

9. Personal presence of prisoner on trial for indictable offense.—No 
person indicted for a criminal offense, whether it be for a felony or 
a misdemeanor, can be tried without being personally present in 
court, and a judgment rendered upon a conviction obtained in his 
absence, if for a fine only, is erroneous, and will be reversed on 
appeal.—Slocovitch v. The State..... Ma. haw ornd Aecinesea weston 227 

10. Act of Feb. 14, 1870, regulating bills of exception, retroactive and 
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CONSTITUTIONAL LAW .—Continvep. 
constitutional.—A bill of exceptions signed by agreement of the 
parties on the 8th of June, 1869, before the passage of the ‘‘act 
relating to bills of exceptions,” approved February 14, 1870, is 
made good by that act. This law has a retroactive effect ; and it 
regulates a matter of practice,and does not impair vested rights. 
Wharton 0. CUMNMINGHOMN : 6 6.25 66.0006 cee cecccess cae iaYareleipioray vatoiners 
Jl. Imprisonment for debt.—Whether the defendant in a criminal 
case, being convicted, and failing to pay or secure the costs, can be 
imprisoned until they are paid, quere.—Nelson v. The State........ 
12. Municipal corporations ; effect of civil war on franchises and powers 
of.—-The late revolution, in this State, did not suspend the right 
to the exercise of the franchises of an incorporated town in this 
State, within the lines of the insurrectionary forces. Such incor- 
porated tow’: or city might still make legal contracts, upon which 
it would be bound, rotwithstanding it was under the control of the 
insurgent power.— City of Selma v. Mullen....... 2.2.2. cccceeesee 
13, Charter of ‘Mutual Aid Association.’-—The act of the general 
assembly of this State, approved December 10, 1868, creating the 
Mutual Aid Association, authorizes said association to set up aud 
carry on a lottery such as is sanctioned by said act, and for the 
purposes therein named. Said act confers upon the partners in 
said association, after the payment of the sum of $2,000 into the 
State treasury, as required by the fourth section thereof, the privi- 
lege of setting up and carrying on a lottery, such as is authorized 
by said act, tor one year, and a repeal of the act granting this priv- 
ilege can not take it away during the time for which the payment 
has been made. —Pamph. Acts 1870-71, p. 217.— Boyd § Jackson v. 


TRO UG. 060s ca a Ma er te Ba eta wnt se erste CoA BTS ee 


CONTINUANCE. 

1. Although matter of discretion, when reviewable.—A continuance and 
its terms is a matter of discretion, and not reviewable unless the 
conditions required amount to an improper and unjust abuse of 
the discretion,—Dudley' 0. Witter... sos ssccacdssccees cesscesasies 


CONTRACTS. 

1. Assent of parties ; to what has not reference.—The principle ot the 
law of contracts, that both parties must assent to the same thing, 
and in the same sense, has no reference to the misconceptions ot 
the parties not authorized by the terms of the agreeu.ent.— 
MERON ON ARE Oretachi ig cichsiaigia dees She ooo ee mila cles RD 

2. What contracts not void as against public policy.—In March, 1864, 
after the capture of Memphis by the United States forces and the 
retreat of the rebel army from Corinth, which events occurred in 
1863, the insurrectionary forces did not hold such control over the 
citizens of the county of Lauderdale in this State, as to render 
contracts between citizens of said county and citizens of Kentucky, 
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CONTRACTS—ContTInvuep. 


for necessaries for the family or plantation, void, as against the 
public policy of the United States. — Hawkins v. Boggs....... TT 
3. Contract to violate blockade.—A government, during a rebellion 
against its authority, may legally blockade its own ports in posses- 
sion of the insurrectionary authorities ; and a contract to violate 
such blockade is illegal and cannot be enforced. — Ingersoll v. Camp- 
DOME itis dt stewee sss. ESR ane oer easier h sne Ss Sade 
4, Same.—But money earned upon mary a contract, and paid to the 
party earning it, vests in the person so earning it a good and legal 
title ; and if after such payment he deposits or leaves such money 
with a person to keep for him, he may recover it from him, although 
the person with whom the money was so left, as agent for another, 
made the contract to violate such blockade.—S. C................ 
5. Contract by municipal corporation during late civil war ; what ¢on- 





tract approved by law of land and public policy.—A contract by a 
city corporation with a physician, entered into during the late re- 
bellion, to attend to indigent persons sick with the small-pox, 
whether belligerents or non-combatants, is not such a contract as 
is forbidden by the law of the land or the public policy. Atten- 
tion to the sick is a duty of humanity that no law of this State 
condemns.—[SaFFo.pD, J., not sitting. ]}—City of Selma v. Mullen... 
6. Contract against public policy—A promissory note by an iron 
company, for money or other thing loaned to it, to be used by the 
company in erecting iron works and making iron for the late Con- 
federate government for military purposes in carrying on the late 
rebellion against the United States, if known to the lender at the 
time, is illegal, against public policy, and no action can be main- 
tained on it.—Oxford Iron Co. v. Spradley ..... 0.66. cece eee eee 
7. Same; agreement to become bail; when void.—An agreement by 
which one party receives a sum of money to become the bail of 
another accused of felony, in order that 2 defendant may be re- 
leased from custody, so as to escape trial, is yoid, as obstructing or 
interfering with the administration of public justice. Money paid 
under such an agreement can not be recovered back.—Dunkin v, 
MEEIND oi a cies ean a aiaisid earns so sie-<isias oo sae : eee 
8. Cotton sold for Confederate money ; when trover will lie ane ven- 
dor for conversion of.—Although Confederate treasury-notes can 
not be considered a sufficient consideration to support a contract 
for the sale of property ; yet where cotton was sold during the late 
war for which payment in such currency was accepted, if the ven- 


dor ceased to hold the cotton as owner and became the bailee of 


the purchaser, the latter may maintain trover against him, if he 
converts it.— Block v. McNeil. .......----..--20- eae esiecuet eae 
9. Confederate currency as consideration.—W., representing to the wife 
of M. that he had agreed with her husband for the purchase of his 
land, received from her the possession, and gave her, as part of the 
consideration, certain notes of her husband, founded upon valua- 
ble cqnsideration, and the value of the rent of another place to 
which she removed, all of which he procured with Confederate cur- 
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GONTRACTS—-Corrnven. 
rency. W., repudiating the transaction as a sale of his land, but 
acknowledging the benefit that accrued to him by having his notes 
taken up, adjusted the matter with W., by agreeing to pay him a 
specified sum in Confederate currency, less the rent of his own land 
during W.’s possession of it,—Held, that, in a suit by W. on this 
agreement, a charge that the jury must fintl for the defendant, was 
erroneous ; and that the measure of recovery is the value, at the 
time of the contract, the trué and legal consideration for which 
the specified sum in Confederate currency was agreed to be paid, 
less the rent due the defendant. — Whitley v. Moseley...-- aiemsameras? 

10. Contract dischargeable by payment of Confederate honey ; measure 
of damages for breach of.—In estimating the damages on a contract 
for payment of a sum of money in Confederate currency or treas- 
ury-notes, the true criterion is the value of the property sold, in 
lawful money, at the date of the sale, and not the value of the Con- 
federate currency at the time the debt becomes due.— Wharton v. 
Cunningham. .....-..- ae eee ee ae wi citer sda fel Sl sires as da te Soe 

11. Contract: what will support joint action; what attestation sufficient 
where obligor makes his mark.—A written contract for the construc- 
tion of a house for a specified sum of money, signed by thé parties, 
with an obligation beneath as surety for the — performance 


of the contract by the builder, signed “Phillip vi O'Donnell,” and 
mark. 


attested by two witnesses, whose names are written on the samé 
page, but midway between those of the principals and the surety, 
was offered in evidence to support a suit for damages for non-per- 
formance of the contract prosecuted against the builder and surety 
jointly,— Held, Ist. It was an attested instrument, the execution of 
which could be proved by one of the subscribing witnesses. 2d. 
The signature of the surety was shown to be complete by the tes- 
timony of the witness that the writing was executed by all the par- 
ties at the same time and place, and that he and the other witness 
signed it as witnesses with the assent of all the parties, and in 
their presence. 3d. As an obligation to answer for the default of 
another, a sufficient consideration was expressed. 4th. A joint 
suit against the defendants might be maintained upon it.—Mc Quaid 
v. Powers § O'Donnell ..... 2.222... Sle kelorerd aie asbivinw slaleteen ee 
12. Past consideration; signing note as neat —The signing of uae 
husband’s note, previously made and delivered by him, by a wife, 
as his surety, does not impose on her any obligation w hicii will sus- 
tain its subsequent recognition.— Hetherington v. Hixon...---. ara 
13, Sane.—Where a widow gave her note, secured by mortgnes. for 
the paynient of her deceased husband's debt, at the instance of the 
promisee, the mere fact that his notes were given up to her is not 
proof of 4 valid consideration. It must be shown that obtaining 
the notes, as something of value, entered into the inducement to 


her agreement.—S. C Sie natccareve a asese’g avace DAS Seema hale neater 


14. Same.—In such a case, 5 done salinccue ntly sustained on saenenh of 
a failure to file the notes as élainis against lis insolvent estate, can 
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not create a consideration, although the non claim was in conse- 
quence of the creditor’s belief that he had otherwise secured their 
IN I ONG ony 9 c's cae 6 cls 906 S'S viele ww Sid S10! ae vee Svs a eee 


CORPORATIONS. 

1. Corporation aggregate ; what admits corporate character of.— Where 
the defendant is sued as « corporation aggregate, the appointment 
of an attorney, and an appearance entered by him, is an admission 
of record of the corporate character of the Le A: 
Reson Co. v. Spradley....... eee UD Beis origi ines weiss wares 

Manufacturing and other senporetions ; : what powers have.—Mannu- 
re turing and other like corporations in this State, unless expressly 
prohibited by their charters, may borrow money, and make and 
receive promissory notes and bills of exchange, in carrying on 
their lawful business, ‘lhe presumption is in favor of the validity 
of notes and bills of exchange made by and to such corporations, 
and that they are made in the lawful course of their business, 
until the contrary is shown.—S. C............. Me uM anu aKeete 

3. Forfeiture ; can only be taken advantage of by direct proceeding.—A 
cause of forfeiture can not be taken advantage of, or enforced 
against a corporation collaterally or incidentally, or in any other 
mode than by a direct proceeding for that purpose against the cor- 
POTATION:—— FA BUGNE VD. ARE UNE oo ois sos voeisie solve esse ees : 

4. Same.—On an indictment under section 2 of the act entitled “ ha 
act to incorporate the Fort Browder male academy, in Barbour 
county,” approved February &, 1858, for selling spirituous liquors 
or wines within half a mile of said academy, except for medical 
purposes, it can not be collaterally shown, as a defense, that the 
charter granted by said act has been forfeited by non-user, or other- 
WORN Fe says rats ta eG ials occ pcs sowie is aloe 06a w 6 Wa Bincermse 6 Steinar www BAIS 

5. Plea of nul tiel snganeaen. —A corporation, when sue on a con- 
tract made by it, can not plead nul tiel corporation, unless in case 
of misnomer or dissolution.— McCullough v. Talladega Ins. Co.... 
Private corporations ; books of, competency as evidence.—The com- 
petency as evidence of the books of a private corporation is not 
destroyed because they had been for some time in the possession 
of the attorneys of the corporation, who brought them into court 
and delivered them to the attorneys of the opposite party. for use 
as evidence in the pending trial, there being no suspicion or claim 
of fraud on their part.—S. C..............00- mee ae ereraressiaes 

7. Municipal corporations ; effect of civil war on franchises and powers 
of.—-The late revolution, in this State, did not suspend the right 
to the exercise of the franchises of an incorporated town in this 
State, within the lines of the insurrectionary forces. Such incor- 
porated town or city might still make legal contracts, upon which 


it would be bound, notwithstanding it was under the control of 


the insurgent power.—City of Selma v. Mullen...... Sees. 
8 Same; when bound by parol contract, and liable in assumpsit.—A 
corporation may make a legal contract by parol, unless the statute 
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CORPORATIONS- CoNnTINUED. 
of incorporation or some by-law of the corporate body forbids it. 
The corporation of a town or city is not exempt from this rule. 
And when this is the case, an action of assumpsit lies against such 
corporation upon an express or an implied promise,—S. C........ 
9. Same; what is competent evidence to show employment by.—M., the 
city physician of an incorporated town, duly elected to his office 
by the corporate authorities, wishing to be paid extra compensa- 
tion for attention to small-pox cases, went before the town council 
and requested to know what extra compensation would be allowed 
him, and was told in reply to his request, by one of the council- 
men in hearing of all the others of the council then present in the 
council-room and engaged in their regular business, and without 
any objection trom any councilman present, ‘‘Doctor, go on with 
your small-pox cases, and we will do what is just and right; can't 
you take our faces for that ?”—Held, that this is competent evi- 
dence for M. in a suit against the corporation for extra compen- 
sation for services in such small-pox cases, in connection with 
other proof that such services were performed and accepted by 
the corporation, when the action is ‘‘on account or verbal con- 
SRG mR craton ontaace 8k eRe sais hic aeaiiaretendi ae eraiai ptaieia manent teres 
10, Same; what such declaration estops city from doing.—After such a 
declaration, the corporation is bound to pay what is just and right 
for the extra services thus rendered. And the corporation can not, 
by resolution of the council or by-law, fix the amount of extra 
compensation without the assent and concurrence of M., the phy- 
etantee ec eers timate Oe ko ee” “alesis issia ene 
1]. Same; receipts may be explained. If es council of the town or city 
fix this extra compensation at a certain sum, and this sum is paid 
to M., the receipts given for the sums thus paid do not estop him 
from showing, in a suit on his account for extra services, that he 
did not consent to receive the sums thus paid in tull satisfaction of 
PER ROMANIN ore NN sco cala sw iva epaiians ous ai Gis die anes Tae ok Riatwlel eae rata ee Oe 
12. When action for borrowed money lies against a corporation.—A 
private corporation, authorized to ‘* borrow money, and issue their 
bonds therefor,” may be sued on the obligation they give for the 
re-payment of borrowed money, whether it be under seal or not, 
MeCullough v. Talladega Insurance Company ..... 00.0 ee cece ewes 
13. Foreign corporation ; when may be sued by summons and complaint. 
A foreign corporation, doing business in this State through a man- 
aging agent or employee, may be sued by summons and complaint, 
served on such agent or employee, upon a cause of action which 
accrued in the State.-—Western Union Telegraph Co. v. Pleasants... 
14. Same; authority of agent, how may be proved.—To recover dam- 
ages against a corporation for the loss of a horse, caused by the 
carelessness of its agent who hired it, express authority to the 
agent to hire the horse need not be proved ; it may be implied, 
where the evidence will warrant it.—S. C..... i Riaana: ecaiblotauid wears 
15. Subscription, terms of ; acceptance of by corporation; how may be 
proved.—The acceptance by the trustees of an incorporated univer- 
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CORPORATIONS—ConrtinveEp. , 
sity of the terms of a subscription to its endowment fund may be 
proved by parol testimony.—Jones v. Trustees Florence Wesleyan 
PMN 2s Gbcaaccese Sot 5 ses Disis one See es nelciete ata ram 62h 

16. Corporations, entries in ; then inadmissible as against third persons. 
Entries in the books of a private corporation, relative to any prop. 
erty cr right claimed by it, are inadmissible as evidence to estab- 
lish such rights against third persons.—S. C.................008. 626 

17. Subscription; what sufficient evidence of acteptance of.—Liability 
or expense incurred by an educational incorporation on the faith 
of subscriptions made to its endowment fund, is evidetice of its 
acceptance of the subscription with the terms imposed —S. C... . 626 





See, also, Banks, 
CounTIES, 
Raitroavs 


COSTS. 

1. Security for, in action by corporation.—In a suit by 2 corporation, 
security for costs under section 2204 of the Revised Code, is suffi- 
ciently lodged with the clerk by endorsing or entering it upon the 
summons or complaint before they are handed to the sheriff to be 
executed: The facts of this case show that section 2804 of Revised 
Code was substantially, if not literally, complied with.-- Ex parte 
MND ccbces puns aenacs newbs cap bewusesessces Se en 17 
Solicitor’s fee ; how taxed when several defendants found quilty.—On 
the conviction of several defendants on an indictment for disturb- 


wo 


ing religious worship, but one solicitor’s fee can be taxed against 

all the defendants found guilty, asa part of the costs.—Rev. Code, 

eka, SIN Wet MO RONIND 5 suisse esis esis x 4)00's,c5 sie. sbslesisnieine 148 
3. Fuilure to pay, in criminal case.—If a party who pleads guilty of a 
less offense than charged against him, pays the fine at the term of 
the court at which he is so found guilty, but fails to pay the costs 
or to confess judgment for the same with good and sufficient secu- 
rities as required by the Code, he may be sentenced to hard labor 
for the county in which the trial is had, for a period of time in pro- 
portion to the amount of the fine, or for a period necessary to pay 
the costs, at forty cents a day.—lievised Code, §§ 3759, 3760, 4061. 
eo Op eee eee Oe ae ee ee ee . 186 
Same.--Can such a person so convicted be imprisoned to enforce 


_ 


the payment of the costs thus imposed, if he fails to pay them or 
secure them, as allowed by the statute ?—Const. Ala. 1867, art. |, 


COUNTY. 

1. Claims against; what must be allowed by commissioners court.—A 
jury certificate is not such an authenticated claim against the 
county as may be paid by the county treasurer without the previ- 
ous allowance of the commissioners court.—Jackson v. Dinkins... 69 

2. Same; penalty under act of Dec. 28, 1863, to suppress murder, se. 
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The penalty given against a county by the act entitled ‘‘an act to 

suppress murder, lynching, assaults, and assaults and batteries,” 

approved December 28, 1868, is not a claim required to be pre- 

sented to the court of county commissioners before suit brought, 

but must be recovered by an action in the circuit court of the 

proper county, by summons and complaint against the county. 

Dale County v. Gunter .... 2... 2-22 setae emda isin occeensen: Sam 
3, Act giving penalty and providing special way to recover ; must be 

strictly pursued.—The act having provided a special way by which 

such penalty is to be recovered and collected, that way, and no 

other, must be pursued for that purpose.—S. C..............-65: 118 
4. Outlaw ; word as used in section | of act of 28th December, 1868, 

defined. - The word ‘outlaw,’ as employed in the first section of 

said act, is not to be understood in the sense of that term as used 

in the English statutes and common law, but is to be understood 

as referring to the character of person or persons named in the act 

entitled ‘*an act for the suppression of secret organizations of men 

disguising themselves for the purpose of committing crimes and 

outrages,” approved December 26, 1868, and who by said act, while 

under cover of such disguise, and while in the act of committing, 

or threatening, or attempting to commit, the offenses therein 

named, are put out of the protection of the law, and may lawfully 

be shot or killed by any person.—S. C...... SeGisiswialcietsien eae 
5. Same; outlawry can not be pronounced by an act of the legislature. 

Outlawry, legally speaking, is a judicial proceeding, and no one 

can be outlawed but in such a proceeding, and ‘* by due process of 

law.” Anact of the legislature is not ‘ due process of law.”—S. C. 

Act of December 23, 1868 ; the words ‘*in disguise,” §c., construed. 

A person “in ambush, or concealed in the bushes,” is not a per- 

son in disguise, within the purview and meaning of the act first 

above named; and the assassination or murder of a party by a per- 

son 80 ambushed or concealed, does not inflict upon the county the 

penalty given by the first section of said act, unless said party is 

sO assassinated or murdered ‘‘for past or present party affiliation 

or political opinion.”—&. ©... 2.6.05. cececes coevensecess Saeets 118 
7. How county may be sued.—A county is a body corporate in this 

State, and it may be sued in the same manner that a natural per- 

son may be sued, by one who has claims against it, if no other pro- 

vision is made for their payment.—Rev. Code, § 2558.— Randolph 


” 


COCHIN NOs PAMIDNENG: sid ree ceSccs-secicinc a sons, ocemes deReeindssenmes 397 
8. Same.—In such a suit, judgment by default may be taken against 
the county, if the suit is not detended.—S C.................... 397 


9. Same.—A judgment, thus taken, will noi be set beside on panne to 
the supreme court, if it is founded on county warrants, issued for 
claims presented and allowed, for services rendered the county, 
and a stated account, when the only objection to the judgment, 
assigned as error, is that the complaint fails to show a sufficient 
cause of action, and the complaint, though inartificially drawn, 
shows a sufficient cause of action.—S, C....--....--. 2-2... se-SSeS OOM 
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COUNTY ieee. 


10. Judgment by default against county ; what service sufficient to au- 
thorize.—A judgment by default against a county, founded upon 
service of process, which shows that the summons was ‘‘executed” 
by the sheriff, without also showing upon whom the service was 
made, is not erroneous, for this reason.—S. C........ cece ee eee 


COURT, CIRCUIT. 


1. Power to amend judgments.—A mistake in entering a final judg- 
ment, whereby the cause is in fact discontinued, may be corrected 
before the adjournment of the court; but after the end of the 
term, and the final adjournment of the court, the court ceases to 
have any power to correct the error ; and a motion by the plaintiff, 
at a subsequent term, to set aside the judgment and reinstate the 
ease on the docket, should be denied.—Curtis v. Gaines........... 

2. Proceedings at special term.—The sentence of a circuit court, ina 
case of felony, rendered at a special term not held on the applica- 
tion of the person charged, nor on account of a failure to hold a 
regular term, is invalid.— Overstreet v. The State...........0 «4... 

3. Proceedings at term not authorized by law.—An indictment found 
by a grand jury at a term of court held at a time unauthorized by 
law, is a nullity, and so are all the proceedings thereon. Such an 
indictment should be quashed, and after conviction thereon, judg- 
ment should be arrested on motion.— Davis v. The State.......... 


COURT, COMMISSIONERS. 


1, What claims must be allowed by.—A jury certificate is not such an 
authenticated claim against the county as may be paid by the 
county treasurer without the egayg allowance of the commis- 
sioners court.—Jacicson v. Dinkins ...-. 2.0... 2 cece cect eens ceeess 

2. Same.—The penalty against a sonny given by the act entitled 
“‘An act to suppress murder, lynching, assaults, and assaults and 
batteries,” approved December 28, 1868, is not a claim required to 
be presented to the court of county commissioners before suit 
brought, but must be recovered by an action in the circuit court of 
the proper county, by summons and complaint against the county. 
Dale County v. Gunter..... Bees etic kiss sci gone Manele ao 

3. Notice of special term.—The act of the 10th of October, 1866, en- 
titled, ‘‘An act to amend an act entitled an act to regulate the pub- 
lication of legal and other notices in the State of Alabama,” does 
not repeal section &3U of the Revised Code, and, therefore, a spe- 
cial term of a commissioners court, held by direction of the judge 
of probate, upon ten days notice, by advertisement in some news- 
paper in the county, or by posting up at the court-house door and 
two other public places in the county, notice of the same, is a law- 
ful special term of said court.—Exc parte Selma and Gulf Railroad 
SEIMEI SoCo sine inice ale a a babe oe see aes eee a ecccccccees oeceess 

4. Proposal of railroad company to commissioners sonils may be made 
to a special term.—A proposal of a railroad company, under the act 
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cOURT, COMMISSION E RS—Cowr INUED. 


entitled “An act to authorize the several counties, and towns, and 
cities of the State of Alabama, to subscribe to the capital stock of 
such railroads throughout the State as they may consider most 
conducive to their respective interests,” approved 31st December, 
1868, if it conform to the provisions of said act, may be made to a 
special term of a court of county commissioners, and such propo- 
sal will give said court jurisdiction to make an order to submit said 
proposal to the qualified electors of said county for their accept- 
ance or rejection ; and an election duly held under such order, if it 
result in favor of subscription, will authorize said court to sub- 
scribe, on behalf of such county, to the capital stock of said rail- 
road company, and to issue the bonds of such county in payment 


of the same.—S. C... 
Mandamus ; when will be granted to compel subscription, §:¢.; what 


cr 


proposition gives court no jurisdiction to order election, §c.—If said 
court. after such election, if in favor of subscription, refuses to 
subscribe for the amount of stock named in such proposal, and 
issue the bonds of the county in payment of the same, it may be 
compelled to do so by mandamus ; but if said proposal contains 
another proposition in addition, as to builda passenger and wagon 
bridge across a river running through said county, free of toll to 
all the people of the State, such proposal, containing such an addi- 
tional proposition, will confer on said court no jurisdiction to sub- 
mit such proposal to the qualified electors of the county for their 
acceptance or rejection, and an order of said court, and an elec- 
tion held under it, will be invalid, and will give to said court no 
authority to subscribe to the capital stock of said railroad com- 
pany, and issue the bonds of the said county in payment of the 


pane. — S.-C 5:55... sie 
Same.—An application for a -aaienitadiiehs in such a case, to compel 


Qa 


‘eet eeese 


a court of county commissioners to subscribe to the capital stock 
of a railroad company, and pay for the same in the bonds of the 


county, will be denied.—S. C.............. Be CROC ek seers 


= 


Certiorari ; when does not lie.—A certiorari will wen be granted at 


the instance of an individual tax-payer, and in his name, to revise 
the proceedings of the court of county commissioners appointing 
an agent “ for the issuing of the rations to the indigent persons of 
the county,” and ordering his payment out of the county treasury. 


Benton v. Taylor... 


COURT, PROBATE. 


1. Power to re-state accounts during same term.—The court of probate 
may recall and re-state the account of a guardian, once allowed 
and passed, during the same term at which it was so passed. The 
court’s power over such a proceeding does not end until the court 


is adjourned without day for the term.— Vaughan and Wife v. Bibb. 153 


Rules of evidence in. 


50 


The same rules of evidence govern in trials 
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of contested wills as in courts of common law. Interest does not 
disqualify a legatce from testifying.—Barker v. Bell....... aeaeues 217 
3. Order made at special term.—An order of the probate court remoy- 
ing an executor, made at a special term to which the cause was not 
adjourned or appointed, is void.— Boynton v. Nelson........... o.. SOL 
4, Order of sale made in 1861; only prima facie good.—An order for 
the sale of a decedent’s lands, for distribution among his heirs, 
made by a probate court in this State, in the year 186}, is only 
prima facie, and not conclusive.—-Meiwean v. Faulks............. 610 





CRIMINAL LAW. 
ARSON. 


1. Ownership of property must be proved as laid.—The forms of indict- 
ment found in the Code are prescribed by law. And on a charge 
of arson, where they allege an ownership of the house set fire to 
or burned, the ownership must be proved as charged in the indict- 
SG SeION DDE TOILE Ros db oo Sb ae elec Bike we Sd Debs 204 
2. Sufficiency of proof.—-An indictment for arson in burning a gin- 
house is sustained by proof that it was burned by the ignition of 
matches which the defendant put amidst the unginned cotton in 
the gin-house, with the intention of having the house burned by 
the ignition of the matches in the necessary or probable handling 
of the cotton.— Overstreet v. The State...............06- ee 


ASSAULT WITH INTENT TO MuRDER. 


3. What must be proved, as to words of encouragement, §c., to parties 
committing assault, §:c.—On the trial of « party indicted for an as- 
sault with intent to murder, if it appears the assault was, in fact, 
made by a mob, and not by the defendant, and he is sought to be 
convicted by proving that he encouraged, aided and abetted the 
mob to commit the assault, by words uttered by him, it must be 
shown that they were addressed to, or at least heard by, the per- 
sons, or some of them, composing the mob.— Cabbell v. The State.. 195 

4. When words not sufficient to make out offense.—If the words were 
not addressed to, or heard by, the persons, or some of them, con- 
stituting the mob, then they are not of themselves evidence of any 
combination or common design between the defendant and the 
=. ie pisia wie seis o's Pee ia iain ie te sl necator wine sie ees ura MORAN 195 

5. Particular intent must be proved.—On the trial under such an in- 
dictment, the Stute must prove the particular intent charged in the 
indictment.—S. C..... Bese pee Seine cee naw dee dadbw sacs eter 195 

6. Accountability of defendant and effect of words of encouragement to 
mob; what not destroyed by.—The legal effect of words of encourage- 
ment addressed to a mob, whatever it be, can not be destroyed by 
the after repentance of the speaker.—S. C’.............02200eee: 195 


Baru.—See that Title. 
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CRIMINAL LAW-—-ContinveEp. 
CarRYING CONCEALED WEAPONS. 


7, Pistol, what is not within meaning of statute.—A pistol that has no 
mainspring or other necessary parts of a lock, and can only be 
fired off by the use of a match, or in some other such way, is not 
a pistol within the purview and meaning of the statute prohibiting 
the carrying of concealed weapons, and no person should be in- 
dicted and punished for carrying such a pistol.—Evins v. The State. 


CHARACTER. 


8, General good character ; must refer to time before commission of of- 
Sense —In a criminal case, evidence of general good cha: acter must 
have reference to a time before, and not after the act or acts com- 
plained of were committed ; and when the defendant has volun- 
tarily put his character in issue by introducing evidence of his 
general good character, the State, even on cross-examination, can 
not inquire into the defendant’s character subsequent to the time 
the offense was committed.— Brown v. The State..............-- ‘ 


Costs.—See that Title. 


DisturBInGc Reticious WorsHIp. 


9. Constituents of offense.—To constitute an offense under section 
3612 of the Revised Code for disturbing religious worship, there 
must be not only an actual interruption or disturbance of an as- 
semblage of people met for religious worship, by noise, profane 
discourse, rude or indecent behavior, or by some other act or acts 
of like character, at or near the place of worship ; bunt such inter- 
ruption or disturbance must also be willfully made by the person 
or persons accused. The intent of the parties is of the very es- 
sence of the offense, and to be willful it must be something more 
than mischievous ; it must be in its character vicious and immoral. 
Brow Us TRE SUGGS... osc). 09) ieiessis iain paicsarcreuieeiae peterson rate 

10. Same; meaning of the word ‘‘interrupt.’—A charge given by the 
court, of its own motion, that ‘the word ‘interrupt,’ as used in 
the statute under which the defendants are indicted, means any- 
thing done by the defendants, or any other persons, which takes 
the attention of the hearers away from the services, or discourse of 
the minister,” is erroneous. The meaning of the word “interrupt,” 
as here given, is too general and inapplicable, and the tendency of 
the charge was to mislead the jury.—S. C............ eee ce cee ‘ 

1', Same; charge to jury.—A charge that instructs the jury that ‘“al- 
though the evidence might fail to show that all the defendants en- 
gaged in a conversation in the church-yard, so near as to create an 

interruption or disturbance of a portion of the assemblage of peo- 

ple in the house, yet if they stood by, thus encouraging others, by 
their presence, to talk, that such would be as guilty as though they 
had engaged in the conversation themselves,” is an improper 
charge, and calculated to mislead the jury, as it does not require 
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it to be shown that there existed any combination, or common pur- 
pose, to make ar interruption or disturbance.—S. C......... ee 

12. Same; same.—A charge that instructs the jury that ‘‘they must 
believe from the evidence, beyond all reasonable doubt, that there 
was a willful interruption or disturbance of a congregation of peo- 
ple met together for religious worship ; and that they must also be- 
lieve from the evidence, beyond all reasonable doubt, that such 
disturbance was caused by noise, profane discourse, rude or inde- 
cent behavior, or some other improper act, at or near the place of 
worship, intentionally performed by the defendants, before they 
can find them guilty ; and if the jury believe that such act or acts 
were performed heedlessly or recklessly, that is, carelessly, or with- 
out thinking of the probable consequences of such act or acts, then 
the ju:y should return a verdict of not guilty,’—states the law 
correctly, and to refuse to give it, when asked in writing, is an er- 
rer for which the judgment will be reversed.—S. C. ........ 


EVIDENCE. 


13. Motive to commit crime ; when evidence of admissible.—Evidence 
of a motive to commit the effense charged, though weak and in- 
conclusive, is admissible where the commission of the crime is 
shown and the circumstances point to the accused as the guilty 
PRONG. —KIREP EU ORE ©. DAC BUN. 5355s. oie seis als eale Sb Fc sleese ec 

14. Escape of accused during trial, when may be given in evidence. —The 
escape of the accused from custody during a criminal trial is evi- 
dence of guilt, which may be given in evidence against him ona 
second trial upon the same indictment and for the same charge, 
when it appears that there was no other reason for the escape than 
a fear of conviction on the first trial. But such evidence is not 


CONCIOBIVE.— MarvGll 0. TRE Bile. 6.60 so ve ciccc ce os cere wecev ess 
FInes. 


15. When must be fixed by jury.—A party who is prosecuted for an as- 
sault with intent to murder, by indictment, in the circuit court, 
and who confesses himself guilty of an assault and battery with a 
pistol, must have ‘‘ the amount of the tine” “fixed and determined 
by ajury.” The fine can not be fixed by the court in such a case, 
PNET PO EO Ae ero erie so hicle Viale usd 4 MeWeis wah eOissass Saskia 


INDICTMENT. 


16. Amendment of ; when not permissible.—-The amendment of an in- 
dictment, without the consent of the accused, and against his ob- 
jections, even in an immaterial particular, is an unsate practice, 
and a reversible error.—Johnson v. The State...... 0.0... cece eee 

17. Same.—To permit an indictment to be amended, on motion of 
solicitor, even ir. an immaterial matter, without the consent of the 
defendant, and against his objection, is an error for which the 
judgment will be reversed.—Gregory v. The Slate.... . 0.000 eee 
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18. Right of accused to copy of —The judgment and sentence in a 
capital case will not be reversed because the record and proceed- 
ings do not show that the defendant was served with a copy of the 
indictment and a list of the jurors summoned for his trial, includ- 
ing the regular jury, at least one entire day before the day ap- 
pointed for his trial, unless it appears from the record that the de- 
fendant was in actual confinement.—Robinson v. The State....... 

19. Same.—The omission of the record to show service of a copy of 
the indictment and a list of the jurors summoned for his triai, 
upon the defendant, as required by law, when he is in actual con- 


finement, is a reversible error.—F lanagan v. The State.......... . 703 


90. Validity, when found at special term.—An indictment found by a 
grand jury at a term of court held at a time unauthorized by 
law, is a nullity, and so are all the proceedings thereon. Such an 
indictment should be quashed, and after conviction thereon, judg 
ment shouid be arrested on motion.—Davis v. The State..... Araisikis 

21. Sufficiency of, for larceny.—An indictment for stealing “any 
horse, mare, gelding, colt, filly, or mule,” is sufficient, without al- 
leging the value of the animal taken.—Rev. Code, § 3706.—May- 
nard v. The State..... Deer mialelereieeretele sine eielenissverd Fiasaie's 

99. Same,—Such indictment is i“ om though it may consist of two 
counts, each of which charges a grea larceny, which is visited 
with the same punishment.—S. C.......... seciareataisiecsteve cisio ares oe 

23. When necessary for trial of misdemeanors transferred from county 
court to circuit court.—Where a defendant, charged with a misde- 
meanor before the county court, demands a trial by jury, he is en- 
titled to have the trial of the case transferred to the circuit or city 
court, and can then only be tried by indictment.—Clark v. The 
RNs ene: eS ee oe peeaoes pies Ouse siete eS Risiatereet sheet olenaiorste 

24. Form given in the Ievised Code euibebeies —An indictment in the 
form prescribed by the Revised Code sufficiently shows a prosecu- 
tion carried on in the name and by the authority of the State. 
Johnson v. The State. ...5.00 0006005 i waa Peaiden sietearee al reate 


LARcENY. 


25. Sufficiency of indictment.—An indictment for stealing ‘‘any horse, 
mare, gelding, colt, filly, or mule,” is sufficient, without alleging 
the value of the animal taken.—Rev. Code, § 3706.— Maynard v. 
The State.... RavRSPeie aarti tints Sioteh seaverm eames paisietaren neetoare iain 

26. Same.—Such indictment is not bad, though it may consist of two 
counts, each of which charges a grand larceny, which is visited 
With Che Gamo PUNISHMENt.— B.C. 5.65.0 esis sesaaieiviee’s view ens naw ‘ 

27. Charge to jury as to recent possession.—A charge to the jury ina 
prosecution for horse stealing, that the recent possession by the ac- 
cused of the property taken, unexplained, is evidence of guilt, is 
not erroneous, but is a proper exposition of the law.—S. C..... - 

28. Stolen property, possession of; by whom can not be explained. 
Such possession by the accused can not be explained by proof in- 


80 
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troduced by the accused of the declarations made by him showing 
how he came in possession of the property stolen. This would 
make him a witness in his own favor, which is not permitted, 
Rev. Code, § 2704.—S. C......... ea oak ation Sonera, bipecint eleteiaac Ree 
Indictment ; on what defendant can not be sonsteted of larceny. 
On an indictment tor breaking and entering a dwelling house with 
intent to steal, the defendant can not be convicted of larceny, 
Weeney v. The BU... 0. sce cceees SEG macise eed hee Ses Anan Sewanee 717 
30. Same; what proceedings do not put defendant in jeopardy.—If on 
the trial of the defendant under such an indictment, the jury re- 
turn a verdict of guilty, for grand larceny, the verdict is a nullity, 
and no judgment can be entered upon it, and the defendant may 
be indicted for the larceny, notwithstanding said verdict ; anda 
plea, in the nature of a plea of autrefois convict, based on said ver- 
dict, to an indictment for the larceny, is bad on demurrer. The 
vs recap was not, in legal contemplation, put in jeopardy by said 
verdict.—S, C........ peemiee ieee. piewnte ical oiaintettisiacts ale sieves eae 
31. Plea oe worn guilty ; error to procced i trial without.—After a vile 
murrer to such a plea is sustained, it is error to proceed with the 
trial without a plea of not guilty, pleaded by the defendant, or en- 
tered for him by the court.—S. C............... SES OCT aC 717 
Possession of stolen property, charge to jury as to; what charge 
should be given.—If the evidence against the defendant on the trial 
is, that a watch, charged to have been stolen, was in his possession 
shortly after the larceny was committed, it is error on the part of 
the court to refuse to charge the jury, on the defendant’s request, 
that ‘‘the mere possession of the watch is not conclusive evidence 
that he stole it,” for which the judgment will be reversed, on ap- 
| Ee en eee re ret eer re eee re Pee ee Cer Peer ae 717 





ea 


LOTTERIES. 


33, The ‘Mutual Aid Association,” act creating ; what it authorizes. 
The act of the general assembly of this State, approved December 
10, 1868, creating the Mutual Aid Association, authorizes said asso- 
ciation to set up and carry on a lottery such as is sanctioned by 
said act, and for the purposes therein named.—Pamph. Acts 
1870-71, p. 217.— Boyd § Jackson v. The State............ ae eens 329 
34. Privilege granted by act of the legislature, when not taken away. 
Said act confers upon the partners in said association, after the 
payment of the sum of $2,000 into the State treasury, as required 
by the fourth section thereof, the privilege of setting np and carry- 
ing on a lottery, such as is authorized by said act, for one year, and 
a repeal of the act granting this privilege can not take it away dur- 
ing the time for which the payment has been made.—S. C....... 329 
35. ‘*No one is permitted to take advantage of his own wrong ;” to 
whom applies.—The first head-note in Brent v. The State, (43 Ala. 
227,) repeated and affirmed ; that ‘‘ the State as well as an individ- 
ual is bound by the maxim, that no one is permitted to take ad- 
eS ee re re eee 329 
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36. Protection afforded by the charter of the Tuskaloosa Scientific and 
Art Association ; what not erroneous.——On the trial of a person in- 
dicted for carrying on a lottery without legislative authority, a 
charge that the use of printed or written refusals of the article 
drawn, and demands for the payment of their value in money, in 
pretended compliance with the charter of the Tuskaloosa Scientific 
and Art Association, but in real evasion of the law, will not give 
the defendant the protection of that charter, is correct.— Warner 
Dia AO IULUO : 689 0e/d:sih oie: atahanatenevata Sara lola ee Oe 


MANSLAUGHTER AND MuRDER. 


37. Provocation to reduce voluntary homicide to manslaughter ; what 
should be nature of.—The provocation which should have the effect 
to reduce voluntary homicide to the degree of manslaughter nu. ust 
be so apparent as to justify the assumption of its reality. It must 
also be sudden and sufficiently great, and calculated to exasperate, 
both in its character and in respect to the person against whom it 
is directed.— Flanagan v. The State...... e Sicteie leprae nieswrs a eaaseveiaiomgnts 

38. Malice; province of jury to ascertain existence and degree of. 
Malice being the test and guage of the character of voluntary homi- 
cide, it is the province of the jury to ascertain its existence and 
degree.—S. C..........-. EO eer eae ean sicevoetsts 

39. Proof of motive.x—Any fact which tends to show the real motive 
of the accused in killing the deceased is relevant evidence, whether 
offered in prosecution or defense.--S. C....... 06.0.2. eee saseee 

40. Charge to jury ; what erroneous.—Charges which present the er- 
roneous and unreasonable belief of the accused respecting certain 
alleged provocation of the deceased, and the accused’s transport of 
rage in consequence, as reasons why he should be acquitted, with- 
out any defense or evidence of insanity, are properly refused. 


PRACTICE. 

41. Trial for indictable offense, can not be had without presence of 
prisoner.—No person indicted for a criminal offense, whether it be 
for a felony or a misdemeanor, can be tried without being person- 
ally present in court, and a judgment rendered upon a conviction 
obtained in his absence, if for a fine only, is erroneous, and will 
be reversed on appeal.—Silocoviteh ». The State..... wae seataelers 

42. Accused, duty of ; as lo errors relied on to reverse judgment below. 
Although under our statutes no assignment of error is necessary 
in a criminal case; nevertheless, the accused should, in some 
proper manner, bring to the notice of the court the matters relied 
on to reverse the judgment below.—Lobinson v. The State........ 


RETAILING Sprrirvous Liquors. 


43. Section 3618 of the Code not repealed by revenue law of 1868.—Sec- 
tion 3618 of the Revised Code, which forbids the sale of spirituous 
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liquors without a license, is a criminal and not a revenue law, and 
is not repealed by the revenue law of 1868.—Campbell v. The State. 116 
Also, Lillensteine v. The State..............0++ ple raiiver \eretenstbteus we. 448 
44. Wholesale liquor dealer ; when becomes retailer. Under the reve- 
nue law of 1867, a licensed wholesale dealer in spirituous liquors, 
&e., becomes a retail dealer if he sells in less quantities than a 
quart, or suffers larger quantities, sold or disposed of by him, to 
be drank on his nn —Section 112, subdivisions 4, 5.—Lillen. 
gsm EE HIND v6.5 5056 <0 oes Serere nib wies Eas aieineioten Saherotcenee 498 
5. Carrying on Seine 38 va retailer ; what does not constitute.—An in- 
"eee under section 111 of the revenue act of 1868, for being 
engaged in or carrying on the business of a retailer in spirituous 
liquors, &c., without license, is not sustained by evidence of a sin- 
gle sale of three pints of whiskey by the defendant, who was a 
farmer and carpenter, without proof also of intention.— Bryant v, 
PU TSMR nos cscGe es (shee oer we ie al amis eal Nobis orek Malek os eee 302 
46. Retailing near Fort Browder Academy, in violation of its charter. 
On an indictment under section 2 of the act entitled ‘ An act to 
incorporate the Fort Browder male academy, in Barbour county,” 
approved February 8, 1858, for selling spirituous liquors or wines 
within half a mile of said academy, except for medical purposes, 
it can not be collaterally shown, as a defense, that the charter 





granted by said act has been forfeited by non-user, or otherwise, 
Hudgins v. The State........... Mev ecienue ts cassia tiseaoe eels cose ae 
47. General license; what not defense to.—Nor is a general onan to 
retail spirituous liquors, &c., issued by the probate judge, any de- 
fense to such an indictment.—S. C...... Peake CaN tdws waters. 208 


VERDICT AND JUDGMENT. 


48. Court, sentence of, in felony case; when void.—The sentence of a 
circuit court, in a case of felony, rendered at a special term not 
held on the application of the person charged, nor on account of 
a failure to hold a regular term, is invalid.— Overstreet v. The State. 30 

49. Judgment on failure to pay fine.—If a person pleads guilty of a 
less offense than charged, and pays the fine at the term of the 
court at which he is so found guilty, but fails to pay the costs 
or to confess judgment for the same with good and sufficient secu- 
rities as required by the Code, he may be sentenced to hard labor 
for the county in which the trial is had, for a period of time in pro- 
portion to the amouut of the fine, or for a period necessary to pay 
the costs, at forty cents a day.—Revised Code, §¥ 3759, 3760, 4061. 
MURR G VEER. oo Goa sre ao sa ee Riedie sawed Aas we Se wde esse" 186 

50. Quere.—Can such a person so convicted be imprisoned to enforce 
the payment of the costs thus imposed, if he fails to pay them or 
secure them, as allowed by the statute ?—Const. Ala. 1867, art. |, 

§ 22.—8. C...... ey oe ee eee peo iene see seaaee sine aguuees 186 
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DAMAGES. 


1. For breach of contract.—W., representing to the wife of M. that 
he had agreed with her husband for the purchase of his land, 
received from her the possession, and gave her, as part of the 
consideration, certain notes of her husband, founded upon valua- 
ble consideration, and the value of the rent of another place to 
which she removed, all of which he procured with Confederate cur- 
rency. M., repudiating the transaction as a sale of his land, but 
acknowledging the benefit that accrued to him by having his notes 
taken up, adjusted the matter with W., by agreeing to pay him a 
specified sum in Confederate currency, less the rent of his own land 
during W.’s possession of it,—Held, that, in a suit by W. on this 
agreement, the measure of recovery is the value, at the time of 
the contract, the true and legal consideration for which the spe- 
cified sum in Confederate currency was agreed to be paid, less the 
rent due the defendant. — Whitley v. Moseley .... 2... ..----+2+-+- ++ 
For conversion of pronissory note.—In trover for a promissory 
note, the measure of damages is, prima facie, the value on its face. 
But the insolvency of the parties liable thereon may be shown in 


to 


mitigation of damages.--McPeters v. Phillips...............006- 
3. For breach of contract dischargeable by payment of Confederate 


money. —In estimating the damages on a contract for payment of a 
sum of money in Confederate curreney or treasury-notes, the true 
criterion is the value of the property sold, in lawful money, at the 
date of the sale, and not the value of the Confederate currency at 
the time the debt becomes due. — Wharton v. Cunningham.....- .- 
. Assessment of damages for lands taken by railroad company.—The 
5th section of the act to amend the charter of the Alabama & Flor- 
ida Railroad Company, directs how the damages shall be assessed 
for lands condemned for the use of said company, and this section 


rc 


requires the jury making such assessment to take into considera- 
tion the probable advantages the owner of the lands condemned 
may derive from the construction of the road, in increasing the 
value of his lands.—Acts 1853-4, p. 258,§ 5. The principles enun- 
ciated in the 3d and 4th head-notes of Alabama & Florida Railroad 
Company v, Burkett, (42 Ala. p. 83,) modified. —Ala. g Hla. Rail- 
VOU CO; We PUY NOUNS Natasa oo a ia Sale cia aisic eos aid oSldid eee Dia aloe ews 
Same ; what consideration can not enter into the assessment of dam- 
ages.—But in making such assessment the jury can not take into 


on 


consideration the possible damages that may arise from the killing 
of stock by the cars on said railroad, or the possible necessity of an 
increase in the quantity of fencing on said land. Such damages 
would be too remote, as they might never occur.—S. C........... 

DEEDS. 

1. Deed by one of non-sane mind void.—A deed made by a party of 
non-sane mind, to such a degree as to incapacitate him for making 
contracts, is void, and his heirs may file a bill in chancery to set it 


aside.—Hennedy v. Marrast,.......00.020ece ees Rareceaes « aeaeere 
51 
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2. Conveyance by husband to wife.—The deed of a husband, made. in 


3 


4, 


o. 


this State since the adoption of the Code of Alabama, to the wife, 
on a valuable consideration paid by her to him, by which he con- 
veys to her his interest in a steamboat and its equipments in this 
State, if free from fraud, is not void. Such a deed, if voidable, can 
only be avoided by the parties to it, or their creditors, and not by 
a stranger.—Stone § Matthews v. Gazzam..c... cc cc cece cess cucce. 
Kteformation in chancery ; lost deeds.—A court of chancery has ample 
jurisdiction to reform deeds and other written instruments, on the 
ground of mistake, even upon parol evidence, where no statutory 
provision intervenes to prevent it ; and where a conveyance of lands 
has been accidentally lost or destroyed, so that the purchaser is, 
thereby, unable to show a good title, the vendor may be required 
to make the purchaser another deed.-- Hudspeth v. Thomason...... 
Same; what no defense to.—On a bill, by a vendee, to correct a 
mistake in the description of the land bought, it is no defense that 
the vendor was paid in Confederate treasury-notes, if voluntarily 
received by him, where the vendee is chargeable with no deceit or 
[ea CHEN RIES, 10 NG No. os ce ee ees koe baw See bees sdcc Sea's 
Recording decree in chancery ; effect of —Recording a decree of the 
chancery court vesting title to real property, under the statute 
(Clay's Dig. p. 354, § 57,) was not necessary to its validity, but 
was notice of its contents, as the record of a deed under the regis- 


SET MAWES, —“2PRICN D5 FV RULET 6 oi 3 ies sine 505s soles vee einisinsiacates 
DETINUE. 
1. Failure of jury to assess value of articles separately.—In an action 


under chapter 5 of Revised Code, page 520, for the recovery of per- 
sonal property in specie, if the property has been delivered to the 
plaintiff by the sheriff, and consists of many articles of household 
furniture, and a large number of the articles are of inconsiderable 
value, and the jury on the trial find for the defendant and assess 
the value of the articles in gross, and the plaintiff makes no objec- 
tion to the verdict, because of the failure to assess the articles sep- 
arately, he will be held to have acquiesced in the verdict, and will 
not be heard to complain of the irregularity for the first time in 
this court.— Eelava v. Dillihunt.........-...06- sapeenehGsices ex's 
Same ; what presumption will be entertained to uphold verdict.--In 
such a case, unless the contrary appears, it should be presumed in 
favor of the verdict, that the parties introduced no evidence on the 
trial, as to the separate value of said articles; and consequently 
under section 2595 of the Revised Code, it was lawful tor the jury 
to assess the value of said articles in gross, as without such evi- 
dence it was impracticable to assess the value of each article sepa- 


PRN ee ea siceeae Seesmic wed ioe anes ein a/sseie-s eri oe 
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DISCONTINUANCE. 

1. What constitutes.—In a joint action on a promissory note against 
three parties, if the summons is executed on two of the defend- 
ants, and returned not found as to the third ; and, in that posture 
of the case, the plaintiff continues the cause as to the defendant 
not found, and takes a judgment against the other two; the entire 
case is thereby discontinued.— Curtis v. Gaines....... 0.2.0. .e ees 455 

2. How corrected.—Such a mistake may be corrected before the ad- 
journment of the court; but after the end of the term, and the 
final adjournment of the court, the court ceases to have any power 
to correct the error ; and a motion by the plaintiff, at a subsequent 
term, to set aside the judgment and reinstate the case on the 
docket, should be denied.—S. C................4. os ete Reerenne ate -. 455 

3, Effect of —A discontinuance pnts an end toacase, The parties 
are thereby out of court, and the plaintiff must begin de novo. 

sscausis sistas WEOO 


DOWER. 


1. Jurisdistion of chancery over.—The chancery courts of this State 
have original jurisdiction to entertain suits for dower concurrent 
with the courts of law, especially where there is a purchaser under 
execution title in possession of the lands at the death of the hus- 
band, and there is necessity for an account for mean profits, by way 
of damages, between the tenant of the lands and the claimant of 
the dower interest.—Jrvine v. Armistead. ..........ccce cee neecee 363 

2, When not defeated by lien of judgment.—A judgment of a circuit 
court, rendered on the 10th day of September, 1861, on which an 
execution was issued within the year efter its rendition and re- 
turned unsatisfied, and upon which judgment no other execution 
was issued until September, 1865, is not a lien on the lands of a 
defendant in said judgment, which will defeat his widow’s right of 
dower in his dowable lands, when the marriage with such defend- 
ant took place on the 29th day of November, 1862, and after the 
rendition of such judement.— 8... C.c.cc. ccseescccdasieccieewces -- 363 

3. What no bar to right of dower.—A sale of such defendant's dowa- 
ble lands under execution on such judgment, and the conveyance 
of the same to the execution purchaser by the sheriff in 1866, is 
no bar tothe widow Ss dower. — S.C osccc ss ckdvcswcouvieticieeeses 363 

4. Purchaser at execution sale under such judgment; for what is liable. 
The purchaser under such sale, or his administrator, is liable, if he 
resists the widow’s application for dower in such lands, to account 
to her tor the mean profits of such dower lands from the death of 
the husband, by way of damages, during the tenancy of the same. 


5. Widow's quarantine. —The widow's quarantine, as given by section 
1630 of the Revised Code, pertains exclusively to property of which 


she is dowable.--Pizzala v. Campbell..... dit SBiS'G- orb.cielniaen cap emlareec OO 
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ERROR AND APPEAL. 
Wuewn Appreat Ligs. 


1. From chancery decree —An appeal can not be taken from an order 
of the chancery couit sustaining a demurrer to a cross-bill, filed by 
way of an answer to the original bill, and dismissing such cross- 
bill, before the final determination of the cause.—Thornton v. Kyle. 

2, Same.—Such a case does not fall within the relief of the section of 
the Revised Code allowing appeals from certain interlocutory judg- 
ments and decrees, before the final determination of the cause, 
uf 55555455 Iona aesoe eae Risk Bie us fo way Gee rs ts eackalo SEG sag 

3. Appeal, right of being lost; how can not be restored.--A party who 
has lost his right of appeal, though without fault or neglect on his 
part, can not restore it through the mere instrumentality of a mo- 
tion to set aside the judgment complained of, which is overruled, 
His remedy, where he shows a ease for relief, is by certierari, the 
grant of which is discretionary.--Boynton v. Nelson ..........66. 


PRACTICE. 

4. Case struck from docket, for want of jurisdiction.— Where the tran- 
script of the record and proceedings of the lower court were filed 
in the supreme court, it no where appearing, either in the record 
or clerk’s certificate, that an appeal had been taken, there being no 
appeal bond or security for costs of the appeal, the supreme court 
ordered the case stricken from the docket, as one of which it has 
no jarisdiction.—Briqman v. The State... oo .6 60s. ceieseescceees 

5. Assignment of errors in criminal case,—Although, under our stat- 
utes, no assignment of error is necessary in a criminal case ; nev- 
ertheless, the accused should, in some proper manner, bring to the 
notice of the court the matters relied on to reverse the judgment 
below. —Robinson v. The Stale Me EA a Ue oe 

6. Error without injury in charge of court on effect of evidence.—A 
charge on the effect of the evidence should not be given, unless at 
the request of one of the parties; but when it is clear that no in- 
jury has resulted, the judgment will not be reversed.—Dugqger v. 
PE eee Cana ritesa ies hr sees Saab tr gab es twisie meer d ate 

7. Error without injury; what no ground for reversal.—A charge of 
the court which is more favorable to the defendant objecting to it 
than the testimony justifies, is, at most, but error without injury, 


and is not a ground for reversal.— Wilcoxen v. Reynolds. .......-.- 


8. Same; party complaining must show error.—When a charge is of 


such doubtful meaning as to leave it uncertain whether it would 
produce a correct result or not, the party objecting to it must show 
that he wouid be injured by it. Any process that will reach a cor- 
roct Tosult wall be sumiciont.—S, Co. oo. se sesscccess ae eecs sc cncse 
9. What objection can not be made for first time in the supreme court. 
The objection that the complainant is administrator only by ap- 
pointment of a court of the Confederate States, can not be made 
for the first time in this court.—Costley v. Towles..........--.---- 
10. Waiver of irregularities.—Mere irregularities may be waived by 
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ERROR AND APPEAL-—-Continvep. 
a subsequent step taken in a cause, but substantial errors will not 
be. Ifa plaintiff, against the objection of the defendants, improp- 
erly obtains an order of the court setting aside a final judgment 
obtained by him at a previous term, and re-instating the cause on 
the docket, the appearance of the defendants, on a trial afterwards 
had, will not be a waiver of the error.—Curtis v. Gaines.......... 
11. Reversal of probate decree.—A decree of the probate court on the 
facts of a case, will not be reversed when the evidence on cither 
side is pretty evenly balanced.—J/ightower v. Moore......... Sess 
12. Reversal of chancery decree on facts.—A decree of the chancery 
court on the facts of a case, will not be reversed unless decidedly 
contrary to the weight of evidence.— Marshall v. Howell....... 
13. Same. —When the decree of the chancellor is not opposed to the 
evidence on which it is based, it will not be reversed because the 
evidence which supports it is weak and suspicious. Before sucha 
decree is disturbed, there must be a strong preponderance of the 
evidence against it.—Aennedy v. Marrast........ 000. cc eee eees ere 


JUDGMENT. 


14. When corrected and afirmed.—A judgment in the court below in 
favor of the moveantin the court below, ‘‘or his attorneys of re- 
cord [naming them ],” will be corrected in this court, when the ver- 
dict in the court below was in favor of the moveant and the at- 
torneys Were not parties to the suit, by arresting that part ordering 
payment to the attorneys of record, and the judgment as thus 
corrected affirmed.— Webb v Edwards .........sscccsccccsvccsces 

15. Final decree on reversal, when will not be rendered by supreme court. 
A decree will not be rendered here, when it is possible that a differ- 
ent result, more favorable to justice, might be obtained by remand- 
ing the cause.— Latham v. Staples. .......cccccccccecccecccsccas 


ESTATES OF DECEDENTS. 


1. Property exempted from administration ; when may be sold by admin- 
istrator.—The property of a .iecedent exempted from ndministra- 
tion by section 2061, Revised Code, may be sold by the administra- 
tor for the benefit of the family, if not needed for their use. But 
if he sell it without the consent of the family, he is liable for its 
conversion.—Barwick v. Rackley. .......6 cceee cece ceeees cere 
Same; when widow is estopped from suing for.—-The consent of the 


a 


widow to the sale of such property, in consideration of an invalid 
agreement with the administrator, is noconsent. But asale at her 
request estops her trom suing for the conversion.—S. C.......... 


aw 


Same; power of widow to sell.—The widow, when she is the head 
of the family, may sell such property ; and if the family is to be 
dispersed she may sell her interest in it without regard to whether 
if Has been Set ApArE OF NOL ——S.C.....sosic cn cce'e éisisis ine siawsesscewkee 
4, Same ; when guardian liable for conversion of.—The guardian of an 


infant member of the family is liable for a conversion, if he sells 
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ESTATES OF DECEDENTS.—ContinvEp. 
the child’s interest in the property. Secus, if the child be with. 
wee beer lg) DLO es ha eae ne SNe aC ee eee 
Inventory, §'c., of administrator ; when not inadmissible as evidence. 
The inventory and sale bills of an administrator are not inadmis- 
sible as evidence, because they were made during the late civil war, 
he OBR OG Soe ee pai ewisiiwaisn ainsi ; ee 
6. Sale of rerishable property.—It is not indispensable that an appli- 
cation for the sale of property of an estate, because it is liable to 
waste or of a perishable nature, should be in writing and be veri- 
fied by affidavit. But for the sake of order and pre ision, such an 
application should always bein writing, and be verified by affida- 
vit.—-Adkinson v. Wright.........- Biren | nets onsencetaneiys : 
7. Same ; order of sale, when not void.— Where the record shows that 
application was made, and that the court was satisfied by proof 
that the property was of the perishable nature alleged, and its sale 
would be beneficial to the estate, the sale is not void.—s. C....... 
8. Order of sale made in 1861; only prima facie good. —An order for 
the sale of a decedent’s lands, for distribution among his heirs, 
made by a probate court in this State, in the year 1801, is only 
prima facie, and not conclusive. — MesSwean v. Faulks....... 0.0005 
9. Same, for what causes such sale may be set aside.—A sale under such 
an order, made in the year 1863, may be vacated anu set aside on 
motion, tounded on the petition of the parties complaining, who are 
distributees of said estate, made in the court of probate wherein 
the record of the first order and sale are found, if it appear that 
such sale has never been confirmed, and the purchaser at such sale 
has failed to give the security for the purchase-money required by 


law, and is dead at the date of said motion.---S. C.......... re 
10. Widow's quarantine.—The widow’s quarantine, as given by sec- 
tion 1630 of the Revised Code, pertains exclusively to property of 
which she is dowable.—Pizzala v. Campbell ........ 0.006. 000005 


11. Leasehold ; widow not entitled to rents and profits of.—A leasehold 
is not such ap estate as the widow of the lessee is entitled to retain 
the rents and profits of, by Art. 14, ) 5 of the State constitution. 


12. Sale of land by decree of probate court; for what purpose parol 
evidence inadmissible.—In an action for the recovery of land brought 
by the heirs of a decedent against a purchaser at a sale under an 
order of the probate court, parol evidence is inadmissible to prove 
the non-payment of the purchase-money, after a conveyance has 
been made by order of the court on the application of the purchaser 
under § 2096, Revised Code. —Dugger v. Tayloe .............. 

13. Annual settlement ; prima facie correct,-An annual settlement of 
an estate is to be taken as prima facie correct on final settlement, 
SOPMODRIS: TARGGOY USNC cc conccewecGaeies  sasbserrua esac 

14. Presumption of final settlement of ‘elah after lapse of twenty years ; 
by what avoided.—The presumption of the final settlement and 
distribution of an estate, after the lapse of twenty years, is 
avoided, in favor of a distributee, by proof of an annual set- 
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ERROR AND APPEAL--ContiInvuep. 
tlement within the time, and the absence of the administrator 
from the State a sufficient length of time during the period within 


which he might have be: n called to account.—S. G............ 533 
15. Decree of final settlement ; when may be annulled.—The ccurt of 
probate may set aside a judgment or decree made therein on the 


final settlement of an administration, where it appears from the 

record that the court acted without jurisdiction of the parties or 

the subject matter.—Petty v. Britt's Legatees...... = mc ayretew ce 
16. Same ; what necessary when minors are interested. —'The court of 

probate can not proceed in the final settlement of an administra- 

tion where the record shows that there are minor distributees, with- 

out appointing a guardian ad litem to represent the minors and his 

acceptance of such appointment, if there is no general guardian. 


17. Same.—A decree of the court of probate or the final settlement 
of an estate by an administrator, when there are minors, who are 
unrepresented by a guardian ad litem, will be set aside as void on 
moon OF the distribateds: —G. Co i..55 oc slk.cs eeS w ewieeoan nesceies 491 
18. Review of final seitlement in chancery.—Section 2274, Revised 
Code, seems to authorize a review in the chancery court of the final 
settlement of a decedent’s estate in the probate court, upon speci- 
fied errors positively charged, little short of the privilege and right 
of appeal.—Meadows v. Edwards § Brassell...........00000000- 354 
19. Bill by minors to correct errors in final settlement ; when not with- 
out equity.— When, in such settlement, a decree has been rendered 
in favor of the administrator, a bill filed by minor distributees, 
alleging that they were represented only by a guardian ad litem, 
and specifying errors equal in amount to the decree, is not without 
CONG cisie oon Gas c0sew's paved tn GGks Eee akties h nike oon 
20. Final settlement of administrator in chief, sufficient to support bill 
to correct errors.—The final settlement of the administrator in 
chief, is sufficient to support the bill, although an adminis- 
tration de bonis non is pending. The distributees are parties in in- 
terest, unless the estate is declared insolvent, and may be so 
afterwards.—S C........... peiulep raprendiats jsvuwuis ieee webos ee eeee 
See, also, Execurors AND ADMINISTRATORS. 


ESTOPPEL. 
See Corporations, 10, 11. 
ESTATES OF DECEDENTS, 2: 
EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


1, Evidence must be relevant to issue.—The evidence must be relevant 
to the issues, or some one of them. It must tend to prove the facts 
alleged in the pleas. Evidence by one of the parties to a contract, 
that a sum of money mentioned therein was understood by one 
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EVIDENCE--ContInvuep. 


only of the parties to the contract that it should be discharged by 
a payment in Confederate currency or treasury-notes, will not be 
competent under the issue ona plea that it was understood and 
agreed by both the parties to the contract that it might be discharg- 
ed by a payment in Confederate currency or treasury-notes.--- 
Wharton v. Cunningham..... tort avis SP ONO 3 53 

2. Character in criminal case.—In a criminal case, evidence of general 
good character must have reference to a time before, and not after 
the act or acts complained of were committed ; and when the 
defendant has voluntarily put his character in issue by introdu- 
cing evidence vf bis general good character, the State, even on 
cross-examination, can not inquire into the defendant’s character 
subsequent to the time the offerise was committed.—Brown v The 
PED ern Ear) nie sed hiw ws omecas. cures Baws sian See aclsetaias 

3. Motive to commit crime.—Evidence of a motive to commit the 
offense charged, though weak and inconclusive, is admissible where 
the commission of the crime is shown and the circumstances point 
to the accused as the guilty agent.-- Overstreet v. The State. 

4. Same.— Any fact which tends to show the real motive of the ac- 
sused in killing the deceased is relevant evidence, whether offered 
in prosecution or defense.--Flanagan v. The State............... 

5. Unstamped agreement.—-A written agreement, the foundation of an 
action for damages, made in the year 1863, and unstamped, is in- 
admissible as evidence.---Mobile §- Ohio Railroad v. Edwards..... 

6. Inventory, §c., of administrator ; when not inadmissible as evidence. 
The inventory and sale bills of an administrator are not imadmis- 
sible as evidence, because they were made during the late civil war, 
Barwick v. Rackley........... MALE ERE ERE. Foaas's 

7. Writien contracts sued on.—Section 2682 of the Revised Code ap- 
plies to written instruments, the foundation of the suit, purport- 
ing to be made by a corporation defendant, its agent or attorney, 
in like manner as it applies to instruments purporting to be made 
by natural persons, &c.,and must be receivedin evidence without 
proof of the execution, unless the execution thereof ix denied by 
plea verified by affidavit. .-- Oxford Iron Co. v. Spradley....... ees 


ADMISSIONS AND DECLAKATIONS, 


8. Admission of record.—Where the defendant is sued as a corpora- 

tion aggregate, the appointment of an attorney, and an appear- 
ance entered by him, is an admission of record of the corporate 
character of the defendant.— Oxford Iron Co. v. Spradley 

9. Escape of accused during trial, when may be given in evidence. -The 
escape of the accused from custody during a criminal trial is evi- 
dence of guilt, which may be given in evidence against him on a 
second trial upon the same indictment and for the same charge, 
when it appears that there was no other reason for the escape than 
a fear of conviction on the first trial. But such evidence is not 
conclusive.---Murrell v. The State...... 
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EVIDENCE-—Continvep, 

10. Declarations of accused, in his own favor.—The recent possession 
of the stolen property by the accused, in a prosecution for larceny, 
is evidence of guilt, if unexplained ; and can not be explained, in 
his favor, by his own declarations as to the manner in which he 
acquired such possession. Maynard v. The State.........+++...+. 85 

11. Books of private corporations.—The competency as evidence of 
the books of a private corporation is not destroyed because they 
had been for some time in the possession of the attorneys of the 
corporation, who brought them into court and delivered them to 
the attorneys of the opposite party, for use as evidence in the pend- 
ing trial, there being no suspicion or claim of fraud on their part. 
POOUOUGI D. PAUUMEIO IRE. CO 6,6 556.5% cicieie veda evens ols s1cisa anise .. 346 

12. Same; when entries are inadmissible against third persons.— 
Entries in the books of a private corporation, relative to any prop- 
erty or right claimed by it, are inadmissible as evidence to estab- 
Jish such rights against third persons.—Jones v. Trustees Florence 
NG nasi cebiadserecansesanacmeins eaters cuit arrose 

13. Declarations of councilman; when admissible against corporation. 

M., the city physician of an incorporated town, duly elected to his 
office by the corporate authorities, wishing to be paid extra compen- 
sation for attention to small-pox cases, went before the town council, 
and requested to know what extra compensation would be allowed 
him, and was told in reply to his request, by one of the council- 
men,in hearing of all the others of the council then present in the 
council-room and engaged in their regular business, and without 
any objection irom any councilman present, ‘‘Doctor, go on with 
your small-pox cases, and we will do what is just and right; can’t 
you take our faces for that ?”—Held, that this is competent evi- 
dence for M. in a suit against the corporation for extra compen- 
sation for services in such small-pox cases, in connection with 
other proof that such services were performed and accepted by 
the corporation, when the action is ‘‘on account or verbal con- 
tract.” —City of Selma v. Mullen.............. a Stbletbi pro siete 06,0 arecns0 ae 

14. Same; effect of —After such a declaration, the corporation is 
bound to pay what is just and right for the extra services thus ren- 
dered. And the corporation can not, by resolution of the council 
or by-law, fix the amount of extra compensation without the assent 
and concurrence of M., the physician.—S. C........ Daiersisialectarers - 401 

15. Plaintiff's declarations; not admissible in his own favor.—What 
a plaintiff said to his partner and co-plaintiff about defendant’s 
warranting a horse to be sound, in the absence of defendant, and 
after the sale, is not evidence to prove a warranty of soundness in 
an action for a breach of such warranty.—Smith v. Flagg......... 624 

16. Transactions by deceased ; what competent evidence of.—The letters 
of an intestate, written to parties claiming indebtedness against 
his estate, and his drafts drawn on and accepted by them, and in 
their possession, are competent evidence of transactions between 
the parties to which they refer, tending to establish the correctness 
of the claims. —Prestridge v. Patrick Irwin & Co... 02. .0eeeceeees 653 
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ParoL AND WRITTEN. 





17. Contents of unstamped written agreement.—Where the written 
instrument which is the foundation of the suit is unstamped, and 
excluded as evidence for that reason, the contract evidenced by 
such written instrument can not be proved by oral evidence.—Mo- 
bile & Girard Railroad Company v. Edwards. .... 2.2.6... 02 cee, 267 

18. Insolvency —In an action for the conversion of a promissory note, 
the insolvency of the maker of the note may be shown by parol 
BVAGOBCO:—— MICE CLONED: PRUDG) ..0<-00sici0sss0cessaecesdiovecepes 496 

19. Acceptance by corporation of subscription.—-The acceptance by the 
trustees of an incorporated university of the terms of a subscrip- 
tion to its endowment fund may be proved by parol testimony, 
Jones v. Trustees Florence Wesleyan University......... 0.200008. 626 

20. Sale of land by decree of probate court ; for what purpose parol evi- 
dence inadmissible.—-In an action for the recovery of land brought by 
the heirs of a decedent against a purchaser at a sale under an order 
of the probate court, parol evidence is inadmissible to prove the 
non-payment of the purchase-money, after a conveyance has been 
made by order of the court on the application of the purchaser 
under § 2096, Revised Code.— Dugger v. Tayloe.... 0.2.2. seeeee.. 320 


RecorpDs. 


21. Transcript, authentication of ; when sufficient.—A transcript of 
the judicial proceedings of a court of record in this State is suffi- 
ciently authenticated to be admissible in evidence in any other 
court of the State when certified by the proper officer under the 
seal of the court.—Cockran v. The State:..........++ee00 Siicswese 714 


EXECUTION. 


1. For sale of attached lands.—Lands levied upon by attachment, 
after judgment for the plaintiff, may, as well as personal goods so 
levied on, be sold at the election of the plaintiff, by either a vendi- 
ditioni exponas or the ordinary writ of fieri facias.—Autry v. 
WS: ap siecnsoss= ruben sees o% MepEhar sass siacicaee ss ais Gaveinihs 476 

2. On judgment against administrator of insolvent estate.—No execu- 
tion can issue upon ajudgment which is obtained against the rep- 
resentative, after a declaration of insolvency.— Cogburn v. McQueen, 551 


EXECUTORS AND ADMINISTRATORS. 


1. Liability on contract.—Where a purchaser at an executor’s sale of 
his testator’s personal property made in 1860, by agreement with 
the executor in 1864, settled his debt with Confederate currency, 
which he immediately received back as administrator of a deceased 
distributee’s estate in part payment of his intestete’s share, — Held, 
the contract was supported by such partial payment, and the pur- 
chaser was liable, as administrator, to the estate he represented, 
and not as debtor to the estate from which he purchased.— Wright 
"A DO Ee Pe ee eee aseeats bwsigwibwisiewianiaie''s 200 
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EXECUTORS AND ADMINISTRATORS—Continvep. 

2, Transfer of note by executor.—A promissory note payable to exe- 
cutors, transferred by them in payment of a liability of the estate 
of equal amount, may be sued on by the holder, These facts will 
protect the maker against any suit instituted by an administrator 


de bonis non or other representative of the estate.— Moses v. Clark. 229 


3. Administrator of administrator ; what can not recover.—The ad- 
ministrator of an administrator is not entitled to recover money 
due on a promissory note which was made payable to his intestate, 
but was really assets of the first estate, without proof that his in- 
testate had accounted for it, or been charged with it on settlement. 
Dempsey, Harrell & Co. v. Stapleton............ «6. esse Seiacels 

4. Property exempted from administration ; when may be sold by admin- 
istrator.—The property of a decedent exempted from administra- 
tion by section 2061, Revised Code, may be sold by the administra- 
tor for the benefit of the family, if not needed for their use. But 
if he sell it without the consent of the family, he is liable for its 
eonversion.— Barwick v. Backley.......ccsececsecseceesce cece aa 

5. Inventory made during the war.—The inventory and sale bills of an 
administrator are not inadmissible as evidence, because they were 
made during the late civil war.—S. C..........ccccscevccecccccce 

§. Failure to make settlement; when not good ground for removal of 
administrator.—An administrator ought not to be removed for 
merely tailing to make regular settlements, when no damage to the 
estate is shown, and he has not been required to do so, by either 
the court or those interested.— Hightower v. Moore. ........0008-- 

7. Receipt of Confederate currency by administrator ; when no ground of 
removal.—Itis no ground for removing an administrator now, that 
in 1864 he received Confederate currency in payment for property 
of the cutate Gold) by Bin— iC. . 65 5s ve cnwisig es etisicwieee Sewnes 

8. Executor; what may not plead without alleging settlement, §c.—No 
executor or administrator of a solvent estate can allege his resigna- 
tion, removal, the revocation of his letters, or that his authority 
has ceased from any cause,in defense of an action, without an 
averment that he has settled his accounts, and delivered over the 
assets of the estate as required by law.—Cogburn v. McQueen..... 

9, Same; what good plea in bar.—But a plea that before the com- 
mencement of the suit, his authority had ceased, the estate had 
been declared insolvent, and an administrator de bonis non was 
appointed, would bar an action.—S. C........---..--2-... 

10. Order removing administratrix ; when will be presumed to nis pene 
made.—In a collateral proceeding, an order removing an adminis- 
tratrix will be presumed to have been made, when w citation has 
been served on her to appear and renew her bond, or show cause 
why she should not be removed ; and prior to the day appointed, 
she filed her accounts for a final settlement, and on the day set 
for the hearing, an administrator de bonis non was appointed, the 
settlement made, and a judgment for the balance in her hands 
rendered in favor of the administrator de bonis non.—S. C........ 

11. Presumption of final settlement after lapse of twenty years ; by what 
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EXECUTORS AND ADMINISTRATORS—Cowrrs UED. 


avoided.—The presumption of the final settlement and distribution 
of an estate, after the lapse of twenty years, is avoided, in favor 
of a distributee, by proof of an annual settlement within the time, 
and the absence of the administrator from the State a sufficient 
length of time, during the period within which he might have 
been called to account.— Scruggs § Lindsay v. Orme.............. 
12. Annnal settlement ; prima facie correct,—An annual settlement of 
an estate is to be taken as prima facie correct on final settlement. 
5 ee ceesce us caer aw ein pepe suas ees cree osese or 
13. Order removing executor ; when void.—An order of the probate 
court removing an executor, made at a special term, to which the 





cause was not adjourned or appointed, is void.— Boynton v. Nelson 5 


14. Same; what order not grantable as of course —Such an order is 
not one which is grantable of course in the saeasaeiatia of sec- 
tion 795 of the Revised Code.-—-S, C...... mene : pialerainaiore ee 

15. Statutes relating to renoval.—The statute upon the removal of ex- 
ecutors and administrators is pari materia, and must be construed 
together as one law.—Crawford v. Tyson...........000. cceeveees 

16. When executor may be removed without written application.—Upon 
the removal of an executor or administrator from this State, the 
judge of probate of the county in which the letters testamentary 
have been granted, may, for this cause, proceed to remove him 
from his office of such executor or administrator, under section 
2029 of the Revised Code, without an application in writing there- 
ROR Re, isisWivics Se Wa ais sic seue ROL CE Uae rier - 

17. Notice of proceedings for removal, to non-resident executor.—In 
such a proceeding, such non-resident executor or administrator 
may be notified by publication, under section 2022 of the Revised 
Code, of the proceedings against him, and a removal upon such 
notice by publication is not void for want of suflicient notice. 
Publication is a proper mode of service of citation against a non- 
resident.—S,. C.........2000- pee ere iors sinters pints siesta tes ote 

18. Surety on administration bond; what liability of, not iehuneie 
by.—The liability of a surety on an administrator’s bond is not dis- 
charged by his death, although the default occurred afterwards. 
Hightower v. Moore...... Emivicon aisin'atais Sees oie eles an ieces Caen 


EXEMPT PROPERTY. 


1. Exemption statutes construed.—-In this State the claim of a resi- 
dent citizen to such portion of his personal property as is exempt 
from sale on execution, or other final process of any court, issued 
for the collection of any debt, is an important and * valuable legal 
right.”--18 Ala. Rep. 127.— Webb v. Edwards.......0 .....0cc eee 

2. Same.--Laws for the protection of this rightin this State have 
always been liberally construed.—22 Ala. 624.--S. C............ 

3. Same.--Under the laws of Alabama, money is personal property, 
and a resident of this State is entitled to have $1,000 of his per- 
sonal property exempt for the use of his family, and the personal 
property so reserved may consist of money. Under the constitu- 
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EXEMPT PROPERTY--Conrtinvep. 


tion, a resident without a family may claim this exemption.—-Const. 

Ala. 1867, Art. 14, § 1; Revised Code, § 2884.—S. C.......----. 17 
4, Same.—A defendant in an attachment and garnishment snit may 

go into the circuit court, and on motion in that court may claim a 

sum of money equal to the value of $1,000, while in the hands of 

the garnishee against whom judgment has been rendered, or after 

the same has been collected by the sheriff on execution against the 

garnishee, and have his claim to the money thus collected tried 

and determined by a jury, as upon a motion to show cause against 

a rule for the payment of the money to the claimant as his exempt 

EG OH Gl 5.6 esis bdeas wth ci cndenanbs davkwe sane Seve jocmen 
5. Some ; verdict of jury on trial of euch motion, effect of.—On the trial 

of such a motion, when all the parties in interest are before the 

court, and there is no exception, the verdict of the jury is conclu- 

sive, if the law is with the claimant.—-S C............ 00. Sioatteees Ee 
6. Exemption, claim of ; when not too late.—The claim of such exemp- 

tion does not come too late when it is made before the money thus 

collected is paid over to the plaintiff in the attachment suit.—S, C. 17 
7. Exemption of decedent's homestead.—A leasehold is not such an es- 

tate as the widow of the lessee is entitled to retain the rents and 

profits of, by Art. 14, § 5 of the State constitution.—Pizzala v. 

MOMS ID DG Lis 555505 977.0 oy og hade 1501000) 0-5 Scat slatelofelaseraie loll acs iealoe meu anes sites OO 
8. Property exempted from administration ; when may be sold by ali 

astrator.—The property of a decedent exempted from administra- 

tion by section 2061, Revised Code, may be sold by the administra- 

tor for the benefit of the family, if not needed for their use, But 

if he sell it without the consent of the family, he is liable for its 





conversion.— Barwick v. Rackley ........6.cccccceeecovees A oe 
9, Sune; when widow is estopped from suing for.--The consent of the 

widow to the sale of such property, in consideration of an invalid 

agreement with the administrator, is noconsent. But asale at her 

request estops her trom suing for the conversion.—S. C.........- 402 
10. Same; power of widow to sell.—The widow, when she is the head 

of the family, may sell such property ; and if the family is to be 

dispersed, she may sell her interest in it without regard to whether 

iti has been set apart or not.—S. C....5.56..ccccscceccccecscbouseses 40a 
11. Same ; when guardian liable for conversion of.—T he ‘qanndiie of an 

infant member of the family is liable for a conversion, if he sells 

the child’s interest in the property. Secus, if the child be with- 

drawn from the tamily:= 5... ...6ss ccsccgaccis pentose dkerors niateyos 402 


FINES. 
See Criminau Law, 15. 
GARNISHMENT. 


', Answer af garnishee; what plaintiff may require when unsatisfactory. 
When the answer of a garnishee is not satisfactory to the plaintiff, 
he is entitled to examine him orally in the presence of the court, 
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GARNISHMENT—Conrtinvep. 
or he may make affidavit that he believes the answer to be untrue, 
and have an issue made up for trial.— Wright v. Swanson..... sea Se 
2. Same; when garnishee can not object to irregular mode of contest. 
If the plaintiff obtain leave of the court to file interrogatories, and 
the cause is continued under agreement to give time to the gar- 
nishee to answer, he can not at the next term object to the manner 
ioe ares NONI eeIh, ccs sae ana ueds Keke wccceees ccc isoeas Oe 
3. Same.—In such a case, if the answer to the interrogatories is in- 
sufficient, the plaintiff ought to be allowed an oral examination. 
DERM So eas eaves swe ss ie as. 
4, Claim of exemption by defendant.—A defendant in an attachment 
and garnishment suit may go into the circuit court, and on motion 
in that court may claim a sum of money equal to the value of $1000, 
while in the hands of the garnishee against whom judgment has 
been rendered, or after the same has been collected by the sheriff 
on execution against the garnishee, and have his claim to the money 
thus collected tried and determined by a jury, as upon a motion to 
show cause against a rule for the payment of the money to the 
claimant as his exempt property.— Webb v. Edwards.............. 17 
5. Verdict of jury on trial of such motion, effect of.—On the trial of 
such a motion, when all the parties in interest are before the court, 
and there is no exception, the verdict of the jury is conclusive, if 
ae Saw GS Wath Elie IRIAN ooo sos cei bics eo 6 sions sieieiceens 17 
6. Same; when not too late.—The claim of such exemption does not 
come too late when it is made before the money thus collected is 
paid over to the plaintiff in the attachment suit.—S. C......... A is 





GUARDIAN AND WARD. 


1. Liability of guardian for interest.—Generally, ® guardian is only 
liable to account tor simple interest. He can not be charged com- 
pound interest unless he receives compound interest, or has been 
guilty of a gross abuse of his trust.--Vaughan and Wife v. Bibb... 158 

2. Probate court, power of to re-state accounts during same term.—The 
court of probate may recall and re-state an account of a guardian, 
once allowed and passed, during the same term at which it was so 
passed. The court’s power over such a proceeding does not end 
until the court is adjourned without day for the term.—S. C...... 153 

3. Receipt of ward and husband ; when binding.—If a married woman 
and her husband join in a receipt to her guardian for a sum of 
money due her as the ward of such guardian, the receipt is bind- 
ing on her, unless there is mistake or fraud.—Ordin. No. 38, 1867. 
Metre roe Secutrenwau lA tobe s Rabe sabes oss ROIS e be Seiete vinte 153 

4. Receipt for Confederate money.—Though the consideration of such 
a receipt may have been land or Confederate money, it would not 
be void for this reason, And the ward would be bound for the 
amount at which she and her husband re-sold the land thus ob- 
tained, though she only received Confederate money in payment, 
when there was no dissatisfaction manifested by her and her hus- 
band with the sale thus made.—¥. C...... SO SA RE 
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GUARDIAN AND WARD .—Continvep. 
5. Action by guardtan.—Where a plaintiff styles himself guardian of 
A. B., and declares on a note payable to him, in that character, 
but the suit is not brought for the use of the ward, the action is 
his individual suit, and the superadded words, “guardian of A. B.,” 
will be regarded as mere descriptio persona ; and on the death of 
the plaintiff the suit should be revived in the name of his personal 
representatives.— Bradley v. Graves....  ..0- cscs acccsecccceee 277 
6. Same; what constitutes payment.—In such a case, if the action is 
revived in the name of the ward, who has become of full age, with- 
out objection, a payment made to the deceased plaintiff, before suit 
brought, will be an extinguishment of the debt, and a good de- 
fense to the action, although the note may remain in the hands of 
the payee, after payment, and, subsequently, come to the posses- 
sion of the ward, before the suit is so revived in his name ; unless 
the note was left in the hands of the payee for an improper and 
PPOUGAIONY PUL DONG Hn Oe oes cide vt. lend aie s lot ee ets Seapewtwes 277 
7. Conversien of exempt property by guardian.—If the guardian of an in- 
fant member of a decedent’s family sells his ward’s interest in prop- 
erty exempt from administration, (Rev. Code, § 2061,) he is liable for 
a conversion ; secux, if the child has been withdrawn from the family. 
DONC Us TANONONE Sistas Si yaln i sie tad ca xe BhioesNas we see eaten Oat 402 
. With what guardian is chargeable on final settlement.—A guardian 
who receives in payment of a solvent debt, due to his ward, the 
note of a third person instead of money, receives the same at his 
peril, and if he fails to collect said note, and the maker becomes 
insolvent, must, on his final settlement, be charged with the 
amount of the debt, and interest on the same from the time it was 
due, although he may have used due diligence to collect said note. 
Lane and Wife ©. Mickle. ..........0cccccesceee aelererc tei tietatc reaver ohainiers 600 
9. Settlement in chancery.—A bill which shows that the guardian 
accounted regularly during his life for his ward’s estate, but died 
before final settlement, and that the final settlement was made by 
his representative after death, and when the decree on such settle- 
ment seems regular on its face, is demurrable for want of equity, 
unless it shows that the decree was erroneous by reason of mis- 
takes or fraud. A mere allegation that there were sums of money 
in the guardian’s hands unaccounted for, without showing what 
they were, or fraud or mistake, is not enough to give equity juris- 
diction.— Bibb and Wife v. Carpenter... 220 .cccce coce cece cece cone 584 
10. Same.—It is a sufficient ground for transferring, at the suit of 
the ward, the settlement of a guardianship account from the pro- 
bate to the chancery court, that the guardian was a certificated 
bankrupt, and died leaving no estate whatever.—Jones & Cullom 
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HUSBAND AND WIFE. 


1, Attachment to enforce payment of debt against husband and wife, 
contracted under section 2376 of the Revised Code.—Whether or not 
an attachment can be issued against hushand and wife to enforce 
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HUSBAND AND WIFE--Continvep. 
payment of a debt contracted under section 2376 of the Revised 
Code, is an open question, which the court will decide when a 
proper case arises._- Wright and Wife v. Snedecor......... siecle ‘ 
2. Husband's power to correct wife.—In this State a husband can not 
commit a battery upon his wife, by way of inflicting upon her 
“ moderate correction” in order to enforce obedience to his just 
commands.—(Pecx, C. J., dissenting.)— Fulgham v. The State 
3. Same.—The authority for ‘‘ wife whipping” rests upon a relic of 
barbarous and unchristian “ privilege,” which, even in the mother 
country, was never claimed to be law, except among people of the 
“Jower rank.” The law in this country recognize~ no such distine- 
eer rere hanna Ghee. —. (aatdenden 
Receipt of married woman and husband ; when binding.—If a mar- 
ried woman and her husband join in a receipt to her guardian for 
a sum of money due her as the ward of such guardian, the receipt 
is binding on her, unless there is mistake or fraud.—Ordin. No. 38, 
1867.— Vaughan and Wife v. Bibb. ........cccscecscccccccee swat 
. Separate estate of married woman; what will be subjected in equity 
to payment of note executed by her during coverture—Where a feme 
sole, in contemplation of marriage, by an ante-nuptial deed con- 
veys her property to a trustee, in trust to her sole and separate use, 
for the support and maintenance of her intended husband and her- 
self, and such children as they may have, chancery will charge it 
with the payment of a promissory note, made by her after the mar- 
riage, for her own debt ; and a bill filed for that purpose need not 
state that the debt was contracted for “family supplies or main- 
SERIA, FIND, TNO oases cc eeccleeesicweenis sea acwe 
6. Separate estate of married woman; of what consists —Under the 
laws of this State, all the property of a married woman is her sep- 





> 


on 


erate estate, if it has accrued to her since the adoption of the Code 
of Alabama.—Stone § Matthews v. Gazzam....-... aoe wees 
. Same; deed by husband to wife-—The deed of a husband, made in 
this State since the adoption of the Code of Alabama, to the wife, 
on a valuable consideration paid by her to hiv , by which he con- 
veys to her his interest in a steamboat and its equipments in this 
State, if, free from fraud, is not void. Such a deed, if voidable, 
can only be avoided by the parties to it, or their creditors, and not 
by a stranger.—S. C. .......... Saleen Wins sitianrisie scot sanwanplelsaseas 
8. Same; possession of steamboat under such deed ; what contract will 


~ 


authorize wife to make, and sue onin her own name.—The posses- 
sion derived from such a deed will authorize the wife to use the 


boat in the business of transportation on the navigable waters of 


this State, and to enter into a contract for the repairs of its ma- 
chinery, and upon a breach of a contract for such repairs, she may 
bring an action for damages on such contract in her own name zs 
owner of the boat.—S. C........ Rial ies ieislaia ee ao ie's'd. 2's wis! vlscwiayaiesee 
Husband, conveyance of to tr she for wifes w hat title confers on 
trustee.—A bona fide conveyance by the husband to a trustee for 


© 


the use of his wife, of property purchased by him chiefly with funds 
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HUSBAND AND WIFE--Continvep. 
of his wife, received from her guardian, the title to which he took 
in his own name, made in consideration of such funds so received 
and appropriated by him,confers on the trustee such an interest in 
the property as will enable him to maintain trover for its conver- 


sion.—yan v. Bibb....--......... greaieteters Rae) eceaceess 323 

10. Plea of coverture.--In a suit ag re one of ‘thin makers of a 
promissory note, a plea by the defendant that his co-maker was, 
at the time of making the uote, a married woman and principal in 
said note, and that he signed it as her surety, is subject to de- 
murrer.—Crumbley v. Searcey.....2sessscccceeees Safslusicn a Seaton anne 
1. Separate statutory estate ; what constitutes part ef corp of.—-The 
ype and profits of land subject to the quarantine of a widow, be- 
long to the corpus of her separate estate.--Dempsey, Harrell § Co. 
PTO IONG co ncs Serie Secsdewes wedalensaes 383 

. Husband's authority as trastee; w ener action e wife | can ~ deed. 
yf wife cannot divest her husband of his authority as her trustee 
over her separate statutory estate, by contracting with one to whom 
she lends money, that the borrower is to pay it to her and not to 
her husband, he not being a party to the agreement—Hall v. Cres- 
RON ites sie do reiais rua verses eR ees Ee awlncarsuiae ens eias enters 460 

INDICTMENT. 

See, CriminaL Law. 

INFANTS. 

1. Contracts of. —Generally in this State, the contracts of an infant 
are voidable, but not void. And such contracts may be affirmed or 
avoided by such infant after he becomes of age.—Shropshire v. 

108 


TIRVINS roi sic iacs5c iaivian eters SRW bere wie ishs oiaratate ile! ots Fafei¥l charetale a yalersatets tacetonnieitte 
2. Infancy, defence of ; ba whom only can be pleaded.—Infancy is a 
personal privilege, and it can only be taken advantage of by the 
infant himself, or by his personal representative.—S, C........ .- 108 
3. Ratification of contract ; what will amount to.—In like manner, the 
infant or his personal representative may affirm and ratify his con- 
tracts atter he becomes of age ; and the acts which will amount to 
ratification by an infant himself, will amount to a ratification after 
his death by his administrator or executor.—S. C...............- 
4. Same.—If a minor above the age of twenty, but under the age of 
twenty-one years, purchase a horse and give his promissory uote 
for the purchase-money, and the horse is delivered to him, and 
the minor then dies before he attains his majority, and the horse 
comes into the possession of the administrator of the infant’s 
estate, who sells the horse as the decedent’s property, with a full 
knowledge that it had been so purchased by the infant, and had 
not been paid for, this is a ratification of the sale.—S. C...... ... 108 
5. Jurisdiction of chancery over.—If a bill be filed relative to an in- 
fant’s estate or person, the chancery court acquires jurisdiction, 
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INFAN'fS—Continvep. 

and the infant, whether plaintiff or defendant, immediately be- 

comes a ward of the court.--. Rivers v. Durr.............0.0. tee OLS 
6. Same; when decrees of are binding oninfants.—Decrees made in suits 

by infant plaintiffs, are as binding upon them as upon adults.—S. C, 418 
7. Same; power of to change property of infants.—Whether the 
chancery court has or Las not jurisdiction to sell the real estate of 
tenauts in common for division, lands so sold at the suit of an in- 
fant, when that is the only objection to the sale, may be referred to 
the power of the court to change the property for the benefit of 
the infant, when the infant seeks to recover the land from the 
purchaser by action of ejectment.—S, C..........0..22ceccee cess 418 


See, also, EstaTes oF DECEDENTS, 16, 17, 19. 


INSOLVENT ESTATES. 


1. Filing claims.—A claim against an estate which has been declared 
insolvent must be filed in the office of the judge of probate after 
the estate is so declared insolvent, within the time and in the man- 
ner required by the statute, or the same will be barred forever, 
Rve. Code, § 2196, 2200, 2201.---Clement v. Nelson. .......0...+-++ 634 

2. Same.---A filing before the declaration of insolvency under section 
2241 of the Revised Code is not sufficient to save the claim from 
the bar on a proceeding of insolvency, but only from the bar of 
non-presentation, or non-claim.---Rev. Code, § 2241,---8. C........ 634 

3. Claim, verification of, by one who does not know correctness ; effet 
of.---The verification of a claim against an insolvent estate by one 
who really does not know it to be correct, if complete in form, is 
defective or insufficient only, andmay be completed by proof at 
any time before the final decree,-- Prestridge v. Patrick, Irwin §& Co. 653 

4. Execution on judgment.—No execution can issue upon ajudgment 
which is obtained against the representative, after a declaration of 


EREOIVORCY:—-LOOUNIN Ve DI CQUCON io5 655.5 sss is ies oss ous ace ses ae's 551 


INSURANCE. 
1. Policy issued to partnership; what not vitiated by.—A policy of in- 
surance on a stock of goods, issued to a partnership, is not vitiated 
by a transfer by one partner of all his interest to his copartners, 
notwithstanding a provision in the contract that the policy shall 
be void if the property should ‘‘ be sold or conveyed, or the inter- 
est of the parties therein chang: d.”— Burnett § Martin v. Eufaula 
SPM EM OMIROI MOD! Cork Bees Siok acetal nse te RMS GCSES e a ewstes 11 
2. Sume; conditions for disabilities in, how construed.—Conditions for 
disabilities and forfeitures, where the intent is deubttful, are to be 
construed against those for whose benefit they were imposed.—-S. C, 11 


INSURANCE COMPANIES. 


1. Tax for benefit of medical college at Mobile.--The annual payment 
of $200 to the medical college of Alabama, at Mobile, imposed by. 
section 1186 of the Revised Code on all insurance companies not 
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INSURANCE COMPANIES.—Conrtinvep. 

jncorporated by this State, and doing business in the city or county 
of Mobile, was in the nature of an impost or tribute. The college 
acquired no vested right to it, because no consideration moved 
from the college.——Ala. Medical College v. Muldon & Sons.....--- 
Same; force and effect of act repealing, on suils brought after- 
wards.—The college can not maintain an action commenced after 


bt 


the repeal of the law requiring such payment, to recover the 
amount due up to the time of the repeal. A statute, when repealed, 
must be considered, except as to transactions which are passed and 


‘ 


closed, as if it never existed.—S. C............. ceccceccceeee me 
INTEREST. 


1. Liability of guardian for.—Generally, a guardian is only liable to 
account for simple interest. He can not be charged compound 
interest unless he receives compound interest, or has been guilty 
of a gross abuse of his trust.— Vaughan and Wife v. Bibb.......... 
Liability of bailee for.—lIf on» person holds the money of another 
on deposit to keep until demanded, and on demand and without 
reasonable excuse refuses to deliver such money, he becomes liable 


. 
~] 


for interest from the time of the demand.—Jngersoll v. Campbell, 

Purchaser at judicial sale ; when liable for interest on arrears of in- 
terest.—- Where, in execution of an unte-nuptial agreement that the 
wife should have one-third of all the real and personal property 
her husband should die seized and possessed of, during her life or 


a) 


widowhood, in lieu of her dower and distributive share, the chan- 
cery court, with the consent of the widow, decreed a sale of the 
lands of the deceased husband, free from any claim cf the widow, 
and prescribed as a part of the terms of sale that one-third of the 
price should be payable on the termination of her life or widow- 
hood, but the interest thereon should be annually paid to her,—- 
Held, that the purchoser was liable to her for interest on the ar- 
rears of interest.——Turrentine v. Perking.............. 0 occ ceeees 
Merchants. accounts between ; when closed and draw interest.--An 


_- 


account between merchants is closed at the date of the last item, 
and the balance will draw interest from that time.——Prestridge v. 
Patrick Irvin & Co...... Bibs tee eteS br Sree eines weber iniaeca dues 


INTERNAL REVENUE, 

1, Unstamped agreement not admissible evidence.--A written agree- 
ment, the foundation of an action for damages, made in the year 
1863, and unstamped, is inadmissible as evidence.---Mobile 
GWA ROO ©: TOMI 8s 65 Sas eas Se SRR Sb cen ew cde ewes 

2. Terms of such unstamped agreement can not he proved by parol evi- 
dence.—Where the written instrument which is the foundation of 
the suit is unstamped, aud excluded as evidence for that reason, 
the contract evidenced by such written instrument can not be 


Proved Uy GraAl GVIGENCO.=—=8, (Css ss cess ocxkcees's aaackeeoos 
3. Instrument made in 1863 ; how only can be stamped.—Such an in- 
strument can only be stamped, since the Ist day of January, 1867, 
by the revenue collector of the proper district.—S. C............ 
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JUDGMENTS AND DE C REES. 


1. Confederate judgments ; force and effect of. —The judgments of the 
Confederate government in this State, rendered during the late 
rebellion, do not operate as liens on the lands of the defendant 
therein. They have only the force of the judgments of foreign 
CRESS RW AP MANUSIN soe cies, aoe sos oe 654k Lows ssaae wens 

2. Same; when sale of land under will not be set aside.—A sale of the 
lands of a defendant in such a judgment will not be set aside on 
the motion of a stranger, who has no interest in the judgment, 
but claims such lands by a title derived from a defendant in such 
judgment, acquired in 1866, by a purchase independent of the 
judgment, Such a sale does not necessarily prejudice the rights of 
such a claimant—S. C......... Re en aeU Oran en tMESE ws iclaNens 

3. Same; what not such alien as defeats widow's right of dower.—A 
judgment of a circuit court, rendered on the 16th day of Septem- 
ber, 1861, on which an execution was issued within the year after 
its rendition and returned unsatisfied, and upon which judgment 
no other execution was issued until September, 1865, is not a lien 
on the lands of a defendant in said judgment, which will defeat his 
widow’s right of dower in his dowable lands, when the marriage 
with such defendant took place on the 29th day of November, 1862, 
and after the rendition of such judgment.—J/rvine v. Armistead.. 

4. Judgment final on bail bond ; when cannot be compromised.--A final 
judgment on an undertaking of bail cannot be compromised with 
Ene SOuCItOr. — DARWIN v. TIOMZE <2. voc. so veo vcne sone staeeedaiees 

5. Same ; when cannot be assailed collaterally.--Such an undertaking 
can not be collaterally assailed as void, on the ground that the un- 
dertaking was approved by the sheriff, in a case of felony.--S. C.. 
(Peters, J., dissenting.) 

6. Power of court to amend.—-A mistake in entering a final judgment, 
whereby the cause is in fact discontinued, may be corrected before 
the adjournment of the court ; but after the end of the term, and 
the final adjournment of the court, the evurt ceases to have any 
power to correct the error ; anda motion by the plaintiff, at a sub- 
sequent term, to set aside the judgment and reinstate the case on 
the docket, should be denied.—Curtis v, Gaines ——.. . . sss 

7. Same.—The court of probate may recall and restate the ac count 
of a guardian, once allowed and passed, during the same term at 
which it was so passed. The court’s power over such a proceeding 
does not end until the court is adjourned without day for the term. 
Vaughan and Wife v. Bibb .. 22.2.0 ccc cee ccscerscccescesecccecs 

8. Amendment on error,—A judgment in the court below in favor 
of the moveant in the court below, ‘tor his attorneys of 
cord [naming them],” will be corrected in this court, when the ver- 
dict in the court below was in favorof the moveant and the at- 
torneys were not parties to the suit, by arresting that part ordering 
payment to the attorneys of record, and the judgment as thus 
corrected affirmed.— Webb v. Edwards ..........c0.cssccceccccee 

3. Recording decree in chancery ; effect of —Recording a decree of the 
chancery court vesting title to real property, under the statute 
(Clay’s Dig. p. 354, § 57,) was not necessary to its validity, but 
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JUDGMENTS AND DECREES—Continvep 
was notice of its contents, as the record of a deed under the regis- 
fuel IBWH:— Daley 0. TIME. cceecctesieais  Sedesaaee is 

10. Judgment on motion affecting adverse party, made after final judg- 
ment ; when erroneous.—After final judgment, the parties are not 
presumed to be in court ; therefore, any motion made in the cause, 
after that time, materially affecting the interests of the adverse 
party, must be on notice, otherwise the — will be errone- 
ous.—Siringerv: Echols... ...cccccccecccccee idirdelichwawiiaes 

11. Judgment by default against county ; what serviee witiet's io au- 
thorize.—A judgment by default against a county, founded upon 
service of process, which shows that the summons was “ executed” 
by the sheriff, without also showing upon whom the service was 
made, is not erroneous, for this reason —Randolph county v. Hutch- 
PR raid ener eeetno acme andere mae Goer miei shereleaiere ROCK OCe 

12. When decrees bind infants.—Decrees wiadie in suits by infant 
plaintiffs, are as binding upon them as upon adults—Rivers v. 
(ie UCR UENO Re RODD CEN OCR TE SURE OOO INCE OO wie Sieiaielsraieerm ets 

13. Same.—A decree of the court of probate or the final settlement 
of an estate by an administrator, when there are minors, who are 
unrepresented by a guardian ad litem, will be set aside as void on 
motion of the distributees.— Petty v. Britl’’s Legatees........ oeeeiee 

14. Decree of final settlement ; when may be annulled.—The court of 
probate may set aside a judgment or decree made therein on the 
final settlement of an administration, where it appears from the 
record that the court acted without jurisdiction of the parties or the 
BUSCH MIBUET HAO. Goose 50s ok Soin acee : ‘ eee 

15. Order of sale made in 1861; only prima facie went lia ended for 
the sale of a decedent’s lands, for distribution among his heirs, 
made by a probate court in this State, in the year 1861, is only 
prima facie, and not conclusive.—MeSwean v. Faulks..........+++ 

16. Order made at special term.—-An order of the probate court re- 
moving an executor, made ata special term, to which the cause 
was not adjourned or appointed, is void.—oynton v. Nelson 

17. Annual settlement ; prima facie correct.—An annual settlement of 
an estate is to be taken as prima facie correct on final settlement, 
Serie D TARA GAO sass ccc nntececenes cece edevewvens Sees 


LANDLORD AND TENANT. 


Lien on crop for rent, when vendee has.—'The purchaser of rented 
land who takes an assignment of the contract of rent, has a lien 
on all the crops grown on the rented land for the current year, by 
whomsoever made, whether by tenant or under-tenant.— Simmons 
Gi at EOUEES GE ODE RIND 6c os Ss wtISIa ters bre ow node Wiel ocetecclu asoiets) eretatenera 

2. Same; how enforcd.—This lien may be enforced by process of at- 
tachment against the tenant, when the covenant or agreement of 
lease runs with the land, or when the lease has been assigned to 


the purchaser.—S. C...........ececeeereeeeees Pe ert 
Same; when can not be enforced.— But it can not be enforced against 
the under-tenant by a suit against him, founded on the contract of 
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LANDLORD AND TENANT--Continvuep. 
rent made by the tenant with the landlord before the sale.--s. C, 
4. Same; how enforced by vendee against under-tenant.—-If the under- 
tenant is sued, he must be proceeded against on his contract with 
the tenant, and the purchaser must show that the same has been 
transferred or assigned to him, It does not pass by. operation of 
law upon the sale of the premises to the purchaser,—S. C........ 


LICENSE. 


1. City license tax of Mobile, who liable to pay.—A party who carries 
on business in the lower bay of Mobile, some thirty miles below 
the city, and outside of the corporate limits of the city, but whose 
residence is in the city, and who keeps the capital employed in the 
business there, is not liable to pay a city license tax.—ates v. 
Py ME UOT INON TOY“ TRODUO ois oss: 55 0555: sine 05:0 6 'si4 e105 eis sora a sini 


LIEN. 


1. Of landlord, for rent.—The purchaser of rented land who takes an 
assignment of the contract of rent, hasa lien on ull the crops grown 
on the rented land for the current year, by whomsoever made, 
whether by tenant or under-tenant.—Simmons v. Fielder 5° Ses- 


OOS Aa 5) See Se a ea, Se On oar Ie ea 


© 
~ 


2. Same; how enforced.—-This lien may be enforced by process of at- 
tachment against the tenant, when the covenant or agreement of 
lease runs with the land, or when the lease has been assigned to 
ERED ROMNIMID co 298 We eos acca i i bioaice bs. cd wwlei tS CEEe s.cdewes Seinwks 

3. Same; when can not be enforced.—-But it cannot be enforced against 
the under-tenant by suit against him, founded on the contract of 
rent made by the tenant with the landlord before the sale.—sS, C.. 

4. Same; how enforced by vendee against under-tenant.--If the under- 
tenant is sued, he must be proceeded against on his contract with 
the tenant, and the purchaser must show that the same has been 
transterred or assigned to him. It does not pass by operation of 
law upon the sale of the premises to the purchaser.—S. C...... .. 

5. Liens; how lost.—Liens at law exist only in cases where the party 
entitled to them has the possession of the goods. If the posses- 
sion is parted with, the lien is gone after it attaches.— Voss & Co. 
eg ee 6 ee ee ae a re 

6. Of gudgments.--The act of the general assembly ‘ for the protec- 

tion of bona fide purchasers for valuable consideration,” is not a 

mere registration act for the protection of innocent purchasers 

without notice, but is a law regulating the liens of judgments by 
prescribing the conditions upon which they shall be created and 
preserved.—-Thornion v. Bledsoe 


“J 


Of Confederate judgments.—The judgments ot the Confederate 
government in this State, rendered during the late rebellion, do 
not operate as liens on the lands of the defendant therein. They 
have only the force of the judgments of foreign courts.— Shaw v. 
MOEN Sicccen bors sss (eevswad 
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LIEN--ConrinvED. 

8. Same.—A judgment of the circuit court, rendered on the 10th day 
of September, 1861, on which an execution was issued within the 
year after its renditicnand returned unsatisfied, and upon which 
judgment no other execution was issued until September, 1865, is 
not a lien on the lands of the defendant in said judgment, which 
will defeat his widow’s right of dower in his dowable lands, when 
the marriage with such defendant took place on the 20th day of 
November, 1862, and after the rendition of such judgment.—Jrvine 


Di PINE oc ccs Seco eeecweiee eeseies ae LSS alaliese eee eee 


LIMITATIONS, STATUTE OF, 


See ADVERSE PossEssIon, 


LUNATICS. 


}. Deed by one of non-sane mind void.—A deed made by a party of 
non-sane mind, to such a degree as to incapacitate him for making 
contracts, is void, and his heirs may file a bill in chancery to set it 


aside.--Kennedy v. Marrast. ........---- WS CeManich adiessaiaensieeee 


MANDAMUS. 


1. When granted to commissioners court, to compel subscription to rail- 
read.—If the commissioners court, after an election, duly held, 
under the act of December 31, 1868, authorizing counties to sub- 
scribe for stock in railroads, refuses to subscribe for the amount 
of stock named in such proposal, and issue the bonds of the 
county in payment of the same, it may be compelied to do so by 
mandamus ; but if said proposal contains another proposition in 
addition, as tc build a passenger and wagon bridge across a river 
running through said county, free of toll to all the people of the 
State, such proposal, containing such an additional proposition, 
will confer on said court no jurisdiction to submit such proposal to 
the qualified electors of the county for their acceptance or rejec- 
tion; and an order of said court, and an election held under it, will 
be invalid, and will give to said court no authority to subscribe 
to the capital stcck of said railroad company, and issue the bonds 
of the said county in payment of the same.—Lw parte Selma and 
Gulf Railroad Co ........... kes «de piwreiereterelavoiate,s 
Same.—An application for a mandamus, in such a case, to compel 


e®% 


a court of county commissioners to subscribe to the capital stock 
of a railroad company, and pay for the same in the bonds of the 
COMMNEY, Will MEMLONIG Ns — Oi Os i ep ecreie alee bierdlne wens se Gueanene eee 
Alternative mandamus ; return to, need not be single.—A return to 


~~ 


an alternative mandamus need not be single, but may contain sev- 
eral causes or defenses, and if one be sufficient, a peremptory man- 


damus will not be issued.—S. C........... ccc cee eens ciateseraeene eer 

When not issued to governor.—The duties devolved on the governor 
by the actof February 18, 1~60, * to loan and appropriate the three 
per cent. fund,” are to be performed by him, under the law, in his 
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MANDAMUS--ConrinvEp. 


own way. The performance of his duties is not to be controlled 
by this court or any other, when he acts under authority of law. 
Of such things he is op sole judge, in the executive branch of the 
PSO PON OPMRREINE S001 is) d caisine) Gisigind) cwierd ors Oawaie biewialamisie ; 





5. When granted i treasurer.—Upon the issuance or dvawing of 
the “ warrants,” as authorized by said act, to the party entitled to 
the same, unless there is fraud, the warrants so issued or drawn 
give a right to the company in whose favor they are drawn, to the 
amounts therein named, upon the treasury of the State, which, 
upon proper application, the treasurer can not refuse to pay, 
unless there is a deficiency of funds in the treasury for that pur- 
pose. Such right will be enforced by mandamus.--S. C.......... 
To circuit court.--After the circuit court has heard a motion to 
quash an attachment, and to strike the same from the docket, be- 
cause the affidavit des not disclose any cause of action, or a cause 
of action for which an attachment is authorized to be issued, and 
also because the action is discontinued, and after argument, Xc., 
overrules the motion and enters judgment accordingly, a manda- 
mus Will not be issued to compel said court to grant said motion-- 
the remedy for any error of the court in overruling the motion, is 
by appeal, after final judgment, and not by mandamus.— Ex parte 
RR Ree eee Gr Other thomas sess Sa ssiowe aie ics & 

7. To chancery court; to compel reinstatement of cross-bill enteeh 
before final determination of cause.—As no appeal lies from an 
order of the chancellor dismissing such cross-bill, before the final 
determination of the cause, mandamus is a proper remedy to compel 
the setting aside of such an order of dismissal and the restoration 
of such cross-bill upon the docket, to abide the final de ermination 
of the whole cause.— Ex parte Thornton... ......... ia si aiae tea ag RS 


NUISANCE. 

1. What is.—A cooking range or stove erected so near to the parti- 
tion wall of two houses as to injure, by its ordinary use, the goods 
of the adjacent proprietor, and render his house uncomfortable 
and disagreeable, is a nuisance.—Grady v. Wolsner ............+: 

2, When action lies for.-—-Au action on the case lies against him who 
erects a nuisance, and also for its continuance, though he has 
leased it to another —S. C............ SaaS Riese me ses weiss 6 bd 


OFFICERS 


Act to authorize governor to fill vacancies in certain county offices ; 
not unconstitutional.—The act of the general assembly of Alabama, 
entitled ‘An act to authorize the governor to fill vacancies in cer- 
tain county offices,” approved November 25, 1868, is not unconsti- 
tutional and void, but a valid constitutional act of the general as- 
sembly of this State, and authorizes the governor to fill all vacan- 
cies in the offices provided for by said act.— Falconer v.. Robinson. . 

2. Same; persons appointed under, hold for what term.--Persons ap- 
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OFFICERS—-ContTInveD. 
pointed by the governor, and duly commissioned by him, by virtue 
of said act, hold their office until the next general election to be 
held after such appointment.—S. C................ eetbrnae at epeie erated 


OUTLAW. 


1. Outlawry ; can not be pronounced by an act of the legislature.——Out- 
lawry, legally speaking, is a judicial proceeding, and no one can 
be outlawed but in such a proceeding, and “by due process of 
law.” An act of the legislature is not ‘‘due process of law.”—Dale 
County v. Gunter. Peat etetia rormsoieiaie cia) staia a iolsi ats aisisie eistsemea tee etree 
Meaning of term as used in section 1 of act of 28th December, 1868. 
The word ** outlaw,” as employed in the first section of said act, is 
not to be understood in the sense of that term as used in the Eng- 
lish statutes and common law, but is to be understood as referring 
to the character of person or persons named in the act entitled 
“An act for the suppression of secret organizations of men dis- 
guising themselves for the purpose of committing crimes and out- 
rages,” approved December 26, 1865, and who by said act, while 
under cover of such disguise, and while in the act of committing, 
or threatening, or attempting to commit, the offenses therein 
2 named, are put out of the protection of the law, and may lawfully 
be shot or killed by any person.—S, U........ psa eretiery biaiseree ste 


a 
to 


PARTITION. 

1. Partition, &c., bill for; when decree for rent, &c., may be rendered 
on.—On a bill for partition, where one of the tenants in common 
has been in the exclusive possession and enjoyment of the joint 

property, the chancellor, in a proper case, may decree an account 
for occupation, rent, &e.— Oliver v. Jernigan. ....... Ris Goralas siete eters ; 

2. Chancery, court of ; what sale has no jurisdiction to decree.—In this 
State, the court of chancery has no jurisdiction to decree the sale 
of the lands of a tenant in common, who is of fullage, without his 
consent, for the purpose of partition, because the same can not be 
equitably divided.—S. C.............. eG ialeintaisie ateleiomie a ners nateteys ote 

3. Tenant in common of full age, lands of ; when can meer" be exactly di- 
vided, what allotment may be made.-—If the lands of tenants in com- 
mon of full age are not susceptible of an exact division, an allot- 
ment may be made in unequal shares, with compensation for the 
inequality, by creating a rent or charge upon the land; or, if the 
land allotted to one exceeds in value that allotted to the other, the 
court may compel the former to make compensation to the latter, 


for equality of compensation.—S. C...........cccceseess cesccees 
Same; rules as to partition of lands, title of which is in diajpnde, lo 
what applies.—The general rule, that partition will not be decreed 
in equity where the title is in dispute, applies to a legal and not an 
equitable title ; and if, on a bill of partition, the defendant wishes 
to avail himself of an equitable defense, as, for instance, a defense 
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PARTITION—ContTInveED. 


arising out of a contract for purchase, Xc., he must file a cross-bill, 
or, under our system, he may set it up in his answer in the nature 
of a cross-bill, and pray such relief as he may believe he is entitled 
to.—S,. C...... SA Set deer Wee iava BAe Be Mesh GobAlois “sels ng Was eae 41 
5. Same; power of courl to change property of infants.— Whether the 
chancery court has or has not jurisdiction to sell the real estate of 
tenants in common for division, lands so sold at the suit of an in- 
fant, when that is the only objection to the sale, may be referred to 
the power of the court to change the property for the benefit of 
the infant, when the infant seeks to recover the land from the ‘ 
purchaser by action of ejectment.—NRivers v. Durr.....: stare 418 





PARTNERSHIP. 


1. Insurance, policy of, issued to partnership ; what not vitiated by. 
A policy of insurance on a stock of goods, issued to a partnership, 
is not vitiated by a transfer by one partner of all his interest to his 
copartners, notwithstanding a provision in the contract that the 
policy shall be void if the property should ‘be sold or conveyed, 
or the interest of the parties therein changed.”— Burnett § Martin 
DW. Maples Tome Tasman Cb. os icccscscccnsccsccsscccsscsscess I 


PAYMENT. 


1. Promissory note ; what constitutes payment.—Where the plaintiff 
styles himself guardian of A. B., and declares on a note payable 
to him in that character, but the suit is not brought for the bene- 
fit of the infant, if the action is revived in the name of the 
ward, who has become of full age, without objection, a payment 
made to the deceased plaintiff, before suit brought, will be an ex- 
tinguishment of the debt,and a good defense to the action, 
although the note may remain in the hands of the payee, after 
payment, and, subsequently, come to the possession of the ward, 
before the suit is so revived in his name; unless the note was left 
in the hands of the payee for an improper and fraudulent pur- 
SpaUEEN a DETIESMMN 0) EN IUETIOR io so va yp sts eas <a boners Wives Mate twaibrewe . 277 

2. When receipt of Confederate money by trustee will not amount to pay- 
meni.—- Where, in execution of an wnte-nuptial agreement that the 
wife should have one-third of all the real and personal property 
her husband should die seized and possessed of, during her life or 
widowhood, in lieu of her dower and distributive share, the chan- 
cery court, with the consent of the widow, decreed a sale of the 
lands of the deceased husband, free from any claim of the widow, 
and prescribed as a part of the terms of sale that one-third of the 
price should be payable on the termination of her life or widow- 
hood, but the interest thereon should be annually paid to her, 
Held, that though the note for the purchase-money was taken pay- 
able to the register, he was not authorized to bind the beneficiary 
without her consent, or to acquit the debtor, by receiving Confed- 
erate currency in payment of any part of the interest—Turrentine 
Ns cS aeeNnn esas Gass cdeeONRS ED s00600400%00 seers esses 631 
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PLEADING AND PRACTICE. 


£ 


| eee 
PARTIES.. 


4. In action on dill of exchange.—An action on a bill of exchange, pay- 
able to the order of the drawer, and by him indorsed, may be main- 
tained by the indorsee in his own name, as if he were the payee. 
Hart v. Shorter & Balcer......ssseceseees pie ieiecie comin as aisterators 

2, In action on special contract.—A written contract for the construc- 
tion of a house for a specified sum of money, signed by the parties, 
with an obligation beneath as surety for the faithful performance 


his 
of the contract by the builder, signed ‘‘ Phillip ¥ O’Donnell,” and 
mark, 


attested by two witnesses, whose names are written on the same 
page, but midway between those of the principals and the surety, 
was offered in evidence to support a suit for damages for non-per- 
formance of the contract prosecuted against the builder and surety 
jointly,— Held, 1st. A joint suit against the defendants might be 
maintained upon it.—McQuaid v. Powers § O'Donnell..... Bereiawieis 


CoMPLaINT. 


3. In action on bill of exchange.--The indorsee of a bill of exchange, 
payable to the order of the drawer, and by him indorsed, may 
maintain an action on itin his own name against the acceptor ; 
and the complaint may be in the form prescribed by the Code, ‘“‘by 
payee against acceptor.—Hart v. Shorter § Baker.,.....- 200+... 

4. Action by guardian.—Where a plaintiff styles himself guardian of 
A. B., and declares on a note payable to him, in that character, 
but the suit is not brought for the use of the ward, the action is 
his individual suit, and the superadded words, ‘‘ guardian of A. B.,” 
will be regarded as mere descriptio persona ; and on the death of 
the plaintiff the suit should be revived in the name of his personal 


representatives.— Bradley v. Graves... ..0+-eeeescesecees Rowe 


PLEAs. 


5. Variance between cause of action stated in affidavit, §c., and that 
stated in complaint ; how may be taken advantage of.—In an action 
commenced by attachment, a variance between the cause of action 
stated in the affidavit and attachment, and the cause of action de- 
scribed in the complaint, may be pleaded in abatement.— Wright 


GRO Wi6 0. GNONSCOR 6 56:00 is coi disse s.50 Raepeisnse Oe orm eater ereerts 
6. Coverture.—The plea of coveture is a personal defense, and not 
available to a co-defendant.—Crumbley v. Searcey.. ........se0e8- 


7. Pleas ; what defects of, net good ground of demurrer to.—Defects in 
stating the commencement or conclusion, or in the prayer, of a 
plea of abatement, are not defects of substance, and therefore, no 
good cause of demurrer ; nor is duplicity, in such a plea, a good 
ground of demurrer,—Hall § Curry v. Bragelion .-3.... ania siete 

8. Pleading , what sufficient under the system provided by the Revised 
Code.--The common law strictness required in pleas in abatement, 
is abolished with us, and pleas in bar and abatement stand on the 


. 453 


277 


92 


328 


359 











7&8 INDEX. 


PLEADING AND PRACTICE—Continvep. 


same footing, and all that is necessary in either is to state, suc- 
cinctly, the facts relied on, in such manner as to present a material 
DORR I IN oss Ss alas wives. aibiaie aioe s" PRG Sian is. Ve ds se coma 359 
9. Plea of nul tiel corporation —A corporation, when suec on a con- 
tract made by it, can not plead nul tiel corporation, unless in case 
of misnomer or dissolution.— McCullough v. Talladega Ins. Co.... 376 
10. Plea in bar, suggesting claimaut ; when subject to demurrer.--A 
plea in bar which in substance merely suggests another claimant 
for the money sought to be recovered, without a request for an in- 
terpleader, is subject to demurrer. Also, when the matter arose 
after the commencement of the suit, and is not pleaded puis darrein 





COMTNMANDE:—AUCING'Y. TIMIGNE ...00 5 ss icec sc caessceceeeevesueceuss 530 
11. When sworn plea is necessary.—Section 2682 of the Revised Code 

applies to written instruments, the foundation of the suit, purport- 

ing to be made by a corporation defendant, its agent or attorney, 

in like manner as it applies to instruments purporting to be made 

by natural persons, &c., and must be received in evidence without 

proof of the execution, unless the execution thereof is denied by — 

plea verified by affidavit.—Oxford Iron Co. v. Spradley ......... 99 


GENERAL PRACTICE. 


12. Appearance, withdrawal of ; presumption in regard to, under facts 
of this case.--Where the entry of a judgment by default recited 
that the plaintiff came by his attorney, ‘‘and the counsel of the 
defendant ask leave to withdraw their appearance, which is granted, 
and the defendant being called, came not, but made default,” &c., 
and this was the only evidence of any appearance by the defend- 
ant,—-Held, on appeal, that it was not the defendant’s appearance 
that was withdrawn, but that of the counsel, as erroneously en- 
Rei ITI T EOI We. MAQUI 66:6. 5:5 oisla.sioiy 01 disloinces sas 210s 0 sisiea ike oe 

13. Appearance ; effect of.— Where the defendant is sued as a corpora- 
tion aggregate, the appointment of an attorney, and an appearance 
entered by him, is an admission of record of the corporate char- 
acter of the defendant.— Oxford Iron Co. v. Spradley............ 98 


PUBLIC LANDS. 


1. Acts of congress of April 20, 1818, and March 3, 1817, construed. 
The acts of congress approved April 20, 1818, and March 3, 1817, 
authorizing the reservation of ten sections in any one land district 
in the Alabama and Mississippi territories, for the purpose of lay- 
ing out and establishing towns thereon, did not donate any title or 
interest in the sections so reserved, to the State of Alabama, or 
the towns built upon them.—City of Tuscumbia v. Lindsay....... 581 

2. Act of congress of August 4, 1852; when ceases to operate as a grant 
of the right of way.—The act of congress of August 4, 1852, which 
grants to railroad companies the right of way over the public lands 
in the States where such lands lie, ceases to operate on such lands 
after they have been entered and purchased by the citizen ; unless 
the railroad company claiming such right of way has located its 
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PUBLIC LANDS—Conr1nuep. 
roadway and tiled a plat of the location of the same with the com- 
missioner of the genera] land office of the United States at Wash- 
ington, in the manner required by said act of congress, before said 
entry is made.—Alabama and Florida Railroad Co. v. Burkett.... 569 


RAILROADS. 


1. Railroad companies are common carriers.—A railroad company in 
this State is a common carrier, and whilst the goods are in transitu 
it is liable to all the responsibilities of common carriers.— Mobile 
and Girard Railroad Co. v. Prewitt ..........cccc ccc ccccecccccecs 63 
2. Same; when liability of, as common carrier, ceases. —But where the 
bill of lading shows that the gouds transported were shipped to 
the owner as consignee, ‘‘ care of the railroad company,” to be de- 
livered at a station on the railroad, if the goods are transported 
with the usual expedition, and the owner or his agent is not at the 
depot designated for the delivery at the time the goods arrive, 
ready to receive them, the goods may be deposited in the ware- 
house of the company, and from such deposit the liability of the 
company as common carrier ceases.—S. C...............- cesses OO 
3. Same; when responsible as warehouseman for hire.—Goods so de- 
posited must be kept by the company under the responsibility of 
warehousemen for hire, whether actual storage be charged or not, 
and the company must act without fraud or bad faith.—-S. C...... 63 
4, Same; when charge that carrier is liable only for loss occasioned by 
gross negligence, is correct.—In a suit for damages for loss of the 
goods in such a case, if there are two counts in the complaint, the 
one on a contract of common carriers, and the other on a contract 
of a warehouseman without hire, a charge asked by the defendant 
under the latter count, that the company is only responsible for 
losses and injuries occasioned by gross negligence, is proper, and 
rte LG cep 207 or (Oi CR ae re CR 
5. Statutes in relation to; — construed.—The sections of the Re- 
vised Code upon railroads are to be construed as one law, and 
taken together asa whole.— Mobile and Ohio Railroad Co. v. Malone. 391 
6. Liability for stock killed, §c.—Railroad companies, in this State, 
are liable for damages for killing or injuring stock by their loco- 
motives and cars, if they fail to comply with the requirements of 
caution prescribed in the Revised Code, when such compliance is 
within the power of their engineers or agents.—S. C............. 391 
7. Same; what diligence must be shown to relieve from liability.—But 
it these requirements are not complied with, the company is bound 
to show that their agents or servants used all the means in their 
power, under the circumstances, known to skillful engineers, to 
prevent the injury complained of. When this is shown, the com- 
pany is not liable. —S. C... 0.1... cece cece eee eter eee eceneee 391 
8. Claim, presentation of ; what sufficient.—Proof that the auditor of 
the company had frequently acted as depot agent and received and 
paid claims for stock killed, there being no proof that there was 
any depot agent at the place where the claim was presented, shows 
a sufilcient compliance with the Revised Code, requiring claims 
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RAILROADS—Continvep. 
for stock killed to be presented in writing in sixty days to the 
president, treasurer, superintendent, or some depot agent of the 
POR POE. cikinn i 0005 6s50an ve cwes ceees pecan 
9. Charter af railroad company creates a contract. _The charter of a 
railroad company is a contract which is protected by clause 1, sec- 
tion 10, of article 1, of the constitution of the United States, un- 
less the charter is by its terms repealable.—Ala. § Fla. Railroad 
EL. swe cibene edbsbOhss stVabeteatiwhened seb iades aA 
10. Same ; how can not be paiva. —A State can not impair the obli- 
gation and privileges secured by such a charter, either by its con- 
stitution or its laws, The prohibition is on the State by whatever 
INI ss cok sua kan need aw bende” bei enawiwetsSewadd 
1]. Same; what not affected by.--The twenty-fifth section of the first 
article, and the fifth section of the thirteenth article of the pres- 
ent constitution of the State do not operate upon railroad charters 
granted by the State before the adoption of the present constitution, 
unless such charters were made repealable when granted.—S. C... 
12. An act of congress of August 4, 1852; when ceases to operute asa 
grant of the right of way.—The act of congress of August 4, 1852, 
whick grants to railroad companies the right of way over the pub- 
lic lands in the States where such lands lie, ceases to operate on 
said lands after they have been entered and purchased by the citi- 
zen ; unless the railroad company, claiming such right of way, has 
located its roadway and filed a plat of the location of the same 
with commissioner of the general land office of the United States 
at Washington, in the manner — by said act of congress, 
before said entry is made.—S. C............... Pome eins ma Se 
13. Alabama § Florida Railroad evan, 5th section wv charter of; 
how requires damages to be assessed.—The 5th section of the act to 
amend the charter of the Alabama & Florida Railroad Com- 
pany, directs how the damages shall be assessed for lands 
condemned for the use of said company, and this section re- 
quires the jury making such assessment to take into considera- 
tion the probable advantages the owner of the lands condemned 
may derive from the construction of the road, in increasing the 
value of his lands.—Acts 1553-4, p. 258,§ 5. The principles enun- 
ciated in the 3d and 4th head-notes of Alabama & Florida Railroad 
Company v, Burkett, (42 Ala, p. 83,) modified. —S. C............. 
14. Same; what consideration can not enter into the assessment of dam- 
ages.—But in making such assessment the jury can not take into 
consideration the possible damages that may arise from the killing 
of stock by the cars on said railroad, or the possible necessity of an 
increase in the quantity of fencing on said land, Such damages 
would be too remote, as they might never occur.—8, C........... 
15. Act to loan three per cent. fund, §c.; is still of force.—The act of 
the general assembly of this State, entitled, ‘* An act to loan and 
appropriate the three per cent. fund and its interest,” approved, 
February 18, 1860, is a constitutional law.—Pamph. Acts, 1859, 
1860, p. 54, Act No. 68—Ex parte Selma § Gulf Railroad........ 
16. Three per cent. fund; is a trust fund.—The ‘three per cent. 
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RAILROADS—Cont1nvEp 
fund” does not belong to the State. Itis given by the congress of 
the union to the State, in trust for the purposes named in the gift ; 
that is, for the purpose of making “ public roads, canals, and im- 
proving the navigation of rivers,” in this State-—Act of Congress, 
March 2, 1819, Clay’s Digest, pp. xxii, xliv.—S.C.............0- 
17. Same.—The act of February 18, 1860, above referred to, grants 
a loan and appropriation of the sum of forty thousand dollars to 
the Selma & Gulf Railroad Company, and to which said company 
is entitled upon complying with the requirements of said act.—S. C. 
18. Same ; what does not forfeit right of company to apply for loan of. 
When it appears that any of the railroad companies, to which 
loans and appropriations of said “ three per cent. fund” are granted 
by the second section of said act, applied for the same within six 
months after the passage of said act, and in the manner pi escribed 
therein, and that such loan and appropriation was postponed by 
the governor, a subsequent application may be made in renewal 
and continuation of the first application, which was so postponed. 
Such postponement does not forfeit the right to the loan and ap- 
propriation granted under the act.—-S, C.......00 wee eee sed ee. 
19. Same ; application for, to whom may be made.—And an applica- 
tion so made in renewal and continuation of such first application, 
made within the six months after the passage of said act, and 
postponed, does not come too late, if made to the governor of this 
State, elected and inducted into office under the present constitu- 
ERGOT CHES OURS IO iaicigs dos wicieis oa nia aleleiats erorsnayplareiaan ae erate 
20. Same ; action of governor inrespect to; when will not be controlled 
by court.—The duties devolved on the governor by the act of Feb- 
ruary 18, 1860, “to loan and appropriate the three per cent. fund,” 
aie to be performed by him, under the law, in his own way. The 
performance of his duties is not to be controlled by this court or 
any other, when he acts under authority of law. Of such things 
he is the sole judge, in the executive branch of the State govern- 
FUNC TR Rp On mais isie soba 0 spniarsic. wie Siw ny airs p/etewie iain Sire wins %o"s Sw uewin ee cieee 
2). Same; warrant given in payment of loan of ; when only treasurer 
can refuse payment of.—Upon the issuance or drawing of the “ war- 
rants,” as authorized by said act, to the party entitled to the 
same, unless there is fraud, the warrants so issued or drawn 
give a right to the company in whose favor they are drawn, to the 
an:ounts therein named, upon the treasury of the State, which, 
upon proper application, the treasurer can not refuse to pay, 
unless there is a deficiency of funds in the treasury for that pur- 
pose. Such right will be enforced by mandamus.—sS. C.......... 
22, Proposalof railroad company to commissioners court ; may be made 
to a special term.—A proposal of a railroad company, under the 
act entitled, ‘‘An act to authorize the several counties and towns, 
and cities, of the State of Alabama, to subscribe to the capital 
stock of such railroads throughout the State as they may consider 
most conducive to their respective interests,” approved 3lst De- 
cember, 1868, if it conform to the provisions of said act, may be 
made to a special term of a court of county commissioners, 
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and such proposal will give said court jurisdiction to make 
an order to submit said proposal to the qualified electors of said 
county for their acceptance or rejection ; and an election duly held 
under such order, if it result in favor of subscription, will author- 
ize said court to subscribe, on behalf of such county, to the capi- 
tal stock of said railroad company, and to issue the bonds of such 
county in payment of thesame,—S. C............ ie lerueecinie nies onisoh ee 
23. When mandamus will be granted to compel subscription to rail- 
road.—If the commissioners court, after an election, duly held, 
under the act of December 31, 1868, authorizing counties to sub- 
scribe for stock in railroads, refuses to subscribe for the amount 
of stock named in such proposal, and issue the bonds of the 
county in payment of the same, it may be compelled to do so by 
mandamus ; but if said proposal contains another proposition in 
addition, as to build a passenger and wagon bridge across a river 
running through said county, free of toll to all the people of the 
State, such proposal, containing such an additional proposition, 
will confer on said court no jurisdiction to submit such proposal to 
the qualified electors of the county for their acceptance or rejec- 
tion; and an order of said court, and an election held under it, will 
be invalid, and will give to said court no authority to subscribe 
to the capital stock of said railroad company, and issue the bonds 
of the said county in payment of the same.—Zex parte Selma and 
Gulf Railroad Co ........... ee) Beanies tase sisess 230 
24. Same.—An application for a mandamus, in sucha case, to compel 
a court of county commissioners to subscribe to the capital stock 


of a railroad company, and pay for the same in the bonds of the 
county, will be denied.—S. C............ Reais wee mesaaisialeioe -oe- 230 


SECURITY FOR COSTS. 


See Costs. 


SET OFF. 


1. Set off—Where a person conveyed land to another in considera- 
tion of the payment by the latter of his indebtedness to a third 
person, and it was afterwards ascert:ined that the debt had been 
previously paid, in a suit by the party making the payment to re- 
cover it as money paid by mistake, the defendant may make avail- 
able a set off against the party for whose benetit it was paid, 


though not a party to the record.— Moody v. Robertson...... rae 
SHERIFY. 
1. Sheriff's sale, §c.; when will not be set aside.—A sale under a writ 
of fieri fiacias by the sheriff will not be set aside on the motion of 
a person not a party to the judgment or interested in it, when it 
appears that the execution has been regularly issued, and there is 
no mistake or fraud, or gross inadequacy of price bid at the sale, 
which is prejudicial to the party making the motion.—Shaw v. 
290 
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9. Sale under Confederate judgment.—A sale of the defendant’s lands, 
under a judgment rendered during the late war, will not be set 
aside on the motion of a stranger, who has no interest in the judg- 
ment, but claims such lands by a title derived from a defendant in 
such judgment, acquired in 1866 by a purchase independence of the . 
judgment, Such a sale does not necessarily prejudice the rights of 
Buch a Claimant: — S.C. sac cca se ceeses oon Piceigraleieieialeicnnn eee actrees 


STATUTES. 

1. When construed together.—The statute upon the removal of ex- 
ecutors and administrators is part materia, and must be construed 
together as one law.—Crawford v. Tyson. ......... 0006 cece ees 

2, Same.—'The sections of the Revised Code upon railroads are to he 


construed as one law, and taken together as a whole.— Mobile and 


3. Effect of repeal.—A statute, when repealed, must be considered, 
except as to transactions which are passed and closed, as if it never 
existed.-- Alabama Medical College v. Muldon §: Sons ............- 


SURETIES. 


1. On administration bond ; what liability of, not discharged by.——-The 
liability of a surety on an administrator’s bond is not discharged 
by his death, although the default occurred afterwards.— Hightower 
POON ESa. s salse come e.t sis OOS MEA 46ROeO ee Ory iets 
On guardian's bond.—The liability of the surety of a guardian is a 
contingent liability prevable under section 19 of the bankrupt law 
of 1267. It is not of a fiduciary character, from which the dis- 


rw 


charge in bankruptey of the surety does not release.—Jones & Cul- 


CONE Fee SENSE Se oe Ae eae weawee y watts waten se wens j 


—— 


Note already delivered, signing of as surety; ivhen imposes no obl- 
gation ow surety. —Vhe signing of her husband's note, previously 
made and delivered by him, by a wife, as his surety, does not im- 
pose on her any obligation which will sustain its subseqnent re- 


cognition.— Hetherington v. Hivon...... 6... ricer cateceies be 

4, Same.—Where a widow gave her note, secured by mortgage, for 
the payment of her deceased husband's debt, at the instance of 
the promisee, the mere fact that the notes were given up to her is 
not proof of a valid consideration, It must be shown that obtain- 
ing the notes, as something of value, entered into the inducement 
to her agreement:—S C.......... secccc ccs ccces aie Einheuaaaes eae 

5. Same.—In such a case, loss subsequently sustained on account of 


a failure to file the notes as claims against his insolvent estate, can 
not create a consideration, although the non-claim was in conse- 
quence of the ereditor’s belief that he had otherwise secured their 


PAVMONG. BG iiss 6s Sie orek sic dreestemes sew eee nite. wiawiereiass whe e'eues 





- 








794 INDEX. 


TAXES. 


1. City license tax of Mobile, who liable to pay.—A party who carries 
on business in the lower bay of Mobile, some thirty miles below 
the city, aud outside of the corporate limits of the city, but whose 
residence is in the city, and who keeps the capital employed in his 
business there, is not liable to pay a city license tax. Bates v. 
PEROT IN ALCETINON DF DION C 6566 63.50 0is 0.0 5s'50 vie wis de oe devia .:. 158 
2. Tax for benefit of medical college at Mobile—-The annual payment 
of 3200 to the medical college of Alabama, at Mobile, imposed by 
section 1186 of the Revised Code on all insurance companies not 
incorporated by this State, and doing business in the city or county 
of Mobile, was in the nature of an impost or tribute. The college 
acquired no vested right to it, because no consideration moved 
from the college.—Ala. Medical College v. Muldon & Sons......-. 603 
3. Same; force and effect of act repealing, on suits brought after- 
wards.—The college can not maintain an action commenced after 
the repeal of the law requiring such payment, to recover the 
amount due up to the time of the repeal. A statute, when repealed, 
must be considered, except as to transactions which are passed and 
closed, as if it never existed.—S. (............ Se wise S suois evs 
4, Certiorari, when will not be granted.—A certiorari will not be 
granted at the instance of an individual tax-payer, in his name, to 
revise the proceedings of the court of county commissioners ap- 
pointing an agent “for the issuing of the rations to the indigent 
persons of the county,” and ordering his payment out of thi 


COUMEY TCRSULY.——DENLON OD. TAQUON 656 66:00 sch oes seca esas ees 388 
TENANTS IN COMMON. 
See Partirion. 


THREE PER CENT. FUND. 


See RarLroaps, 
TROVER. 


1. When action lies, for cotton sold for Confederate money.—Although 
® Coniederate treasury-notes can not be considered a sufficient con- 
sideration to support a contract for the sale of property ; yet where 
cotton was sold during the Jate war for which payment in such 
currency was accepted, if the vendor ceased to hold the cotton as 
owner and becume the bailee of the purchaser, the latter may 

maintain trover against him, if he converts it.— Block v. McNeil. 238 
2. When action lies by wife's trustee.--A bona fide conveyance by the 
husband to a trustee for the use of his wife, of property purchased 
by him chiefly with funds of his wife, received from her guardian, 
the title to which he took in his own name, made in consideration 
of such funds so received and appropriated by him, confers on thi 
trustee such an interest in the property as will enable him to main- 

tain trover for its conversion.——Ityan v. Bibb....--- pean sowesies ae 
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TROVER—Con11NUVED 
3. For conversion of property exempt from administration.—The prop- 
erty of a iecedent exempted from administration by section 2061, 
Revised Code, may be sold by the administrator for the benefit of 
the family, if not needed for their use. But if he sell it without 
the consent of the family, he is liable for its conversion.—Bar- 
Ie RMON aad soe woes oS. a sister bias ot ote senere aap sea is pals iars “ANS 
4, Same; when guardian liable evconnnnelin of.—The guardian of an 
infant member of the family is liable for a conversion, if he sells 
the child’s interest in the property. Secus, if the child be with- 
drawn from the family.- 8S. C............ waicetnaateriomeaces 402 
5, Conversion of promissory note ; measure of fansite: —In trover for 
a promissory note, the measure of damages is, prima facie, the value 
on its face. But the insolvency of the parties liable thereon may 
be shown in mitigation of damages.—McPeters v. Phillips..: .... 496 


TRUSTS. 


1, Purchaser ; when chargeable with notice of trust.—A purchaser of 
land from a vendor who claims it as his own, but who has no legal 
title except as trustee for another, is chargeable with the trust 
Dudley v. Witter ee ASUS: Mesa weeere as 664 

2. Order of court authorizing eciiiee to sect ends t what outs can not 
be referred. —A sale of land as his own, by a verdor who is in pos- 
session as trustee of another, can not be referred to an order of 
court authorizing him to sell, as trustee, made several years before, 
when it was not so intended by him and the purchaser.—-S. C.... 664 

8. Purchaser, charged with constructive notice of trust; when should 
not be considered as trustee in invitum.—-A purchaser charged with 
constructive notice only of a trust, should not be held a trustee in 
invitum, when a mere want of caution, as distinguished from fraud- 
ulant and willful blindness, is all that can be imputed to him.—-S. C. 664 


VENDOR AND PURCHASER. 


1. Sale of an article, when complete.—The sale of a specified article 
for money, when the money is paid is complete, and transfers the 
title to the purchaser without a delivery, either actual or con- 
BETUCUIVE:——TIAT NE Hs GHG. 6 55:65. c8s wis hcs < Sines eles ve seis Fetetereie 

2. Sale, non-performance of condition ; what does not excuse.—It — 
the terms of a sale the property in the thing sold is to pass to the 
vendee upon his deposit of the purchase-money at a particular 
bank, the refusal of the bank to receive it will not excuse the non- 
performance of the condition. —Thompson v, RAY...... 6... eee es 224 

3. Warranty of soundness of horse ; what evidence inadmissible to prove 
breach of.—-What a plaintiff said to his partner and co-plaintiff 
about defendant’s warranting a horse to be sound, in the absence 
of defendant, and after the sale, is not evidence to prove a war- 
ranty of soundness in an action for a breach of such warranty. 


Smith v. Flaqg...... eer ere 
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4. Vendor's lien; when exists ; how may be enforced.—L., the vendee, 

being indebted to H., the vendor, for the purchase-money of land, 
the indebtedness constituting a vendor’s lien thereon, J.., at the 











request of If., gave his promissory note to §., a creditor of H., 
for the amount due by H., and received a corresponding credit 
from H, for the amount of the note given 5., all the parties agree- 
ing at the time that the nete thus given to S, should carry with it 
a vendor's lien to the amount of the note,—//eld, that S. might 
enforce a vendox’s lien on the land by bill in equity against L., 
and that H. was a proper party defendant to the Lill.— Latham v. 
Staples... ...4. Pon own <a ea wo ewN aes sewn he Satale ied sees 5 seme 
5. Same; when the same bill may join one defendant to have a deed re- 
formed and with another against whom vendor's lien is sought to be 
enforcea —If A buy lands of B, and pay for them, and receive b's 
deed for the same, in which, by the inadvertence and mistake of 
B, the lands are misdescribed, and after A’s purchase, and before 
the mistake is discovered, A sells the same lands to C, the brother 
of B, who pays half of the purchase-money and gives his promis- 
sory note for the remainder, and takes A’s bond tor title ; if, after 
the mistake is discovered, B refuses to correct the mistake, and he 
and C combine and confederate together to prevent the correction 
of the mistake, and, also, to avoid the payment of the remainder 
of the purchase-money, on the part of C, A may join both in a bill 
to correct the mistake, and to set up and enforce his lien on the 
lands for the unpaid purchase-money.--Hudspeth v. Thomason.... 470 
6. Act of October 10, 1868, *‘ for the protection of bona fide purchasers 
Jor valuable consideration,” construed.--The act of the general as- 
sembly ‘‘ for the protection of bona fide purchasers for valuable 
consideration,” is not a mere registration act for the protection of 
innocent purchasers without notice, but it is a law regulating the 
liens of judgments by prescribing the conditions upon which they 


shall be created und preserved.--Thornton v. Bledsoe...---...-... 73 
7. Purchaser at judicial sale; when liable for interest on arrears of in- 
terest.— Where, in execution of an: nte-nupual agreement that the 
wife should have one-third of all the real and personal property 
her husband should die seized and possessed of, during her life or 
widowhood, in lieu of her dower and distributive share, the chan- 
cery court, with the consent of the widow, decreed asale of the 
lands of the deceased husband, free from any claim cf the widow, 
and prescribed as a part of the terms of sale that one-third of the 
price should be payable on the termination of her life or widow- 
hood, but the iuterest thereon should be annually paid to her, 
Held, that the purchaser was liable to her for interest on the ar- 
rears of interest.—7Turrentine v. Perkins........0....-ccceccececs 63 


8. Purchaser ; when chargeable with notice of trust.--A purchaser of 
land from a vendor who claims it as his own, but who has no legal 
title except as trustee for another, is chargeable with notice of the 
NN IS FREED, 6 57s bn a ,5 one's 5S sin's 0 eo SETS U NEES Fee See cass 664 

9. Same.—A purchaser, charged with constructive notice only of a 


trust, should not be held a trustee in invitum, when a mere want of 
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VENDOR AND PURCHASER--Continvep. 
caution, as distinguished from. fraudulent and willful blindness, is 
all that can be imputed to him.—S. C...............0- uditetes® 
10. Order of court authorizing trustee to sell land ; to what sale can not 
be referred.—A sale of land as his own, by a vendor who is in pos- 
session as trustee of another, can not be referred to an order of 
court authorizing him to sell, as trustee, made several years before, 
when it was not so intended by him and the purchaser.—S, C.... 
11, Sale of decedent's land. under probate decree, in 1863; when set 
aside.—A sale of a decedent’s lands, in 1863, under an order of the 
probate court, may be vacated ana set aside on motion, tounded 
on the petition of the parties complaining, who are distributees of 
said estate, made in the court of probate wherein the record of the 
first order and sale are found, if it appear that such sale has never 
been cenfirmed, and the purchaser at such sale has failed to give 
the security for the purchase-money required by law, and is dead 
at the date of said motion.—McSwean v. Faulks....... sraierensieieieteie-s 
12. Subsequent purchaser, what notice charged with.—A subsequent 
purchaser who has bought such land from the vendee ai such sale, 
can not claim to occupy the position of an innocent purchaser for 
valuable consideration without notice. He must be visited with 
notice of all the facts which his vendor’s title would disclose. 


WILLS. 


1. Republication.—In this State, the republication of a will is the 
making of a new will, and such republication must be made with 
all the formalities required by law.---Barker v. Bell...... 2.6.06 

2. Same.—A will with the name of the maker and the names of all 
the subscribing witnesses save one torn off,can not be republished 
without a new signing and attestation, as required by the statute 
in the case of making a new will, where it appears that the cancel- 
lation was committed by the testator himself with the intention to 
cancel the will; and this, although after such cancellation, the 
testator may have spoken of such canceled wil] as ‘his will.”—S. 


WITNESS. 

1, Section 2704 of Revised Code; exceptions in, to what applies.—The 
exception to the general rule of the competency of witnesses, not- 
withstanding their interest in the suit or being parties to it, as en- 
acted in section 2704 of the Revised Code, applies to transactions 
with, or statements by, a deceased executor or administrator, in 
suits by or against his successors in the administration. Waldman 
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Recalling rests in discretion of court.--It rests in the sound discre- 
tion of the court to allow a witness to be recalled. Where a wit- 
ness is recalled against the objection of the party summoning him, 


after he had dismissed him, such witness is the witness of the party 
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WITNESS—-ContTInvep. 
so calling him back, and can not. be ee by such party. 
Barker v. Belt 

3. What sedi can not be compelled to answer.—A female witness, 
for the prosecution in a criminal case, may be asked on crogs- 
examination if she is unmarried, and she may be compelled to an- 
swer. But she can not be compelled to answer a question the re- 
sponse to which involves her in the confession of a crime.—Boles 
v. The State 

4. Same; ill fame of witness, found on what, not sufficient to im- 
peach. —A female witness in a criminal case may be asked on cross- 
examination, whether she is not a person of such ‘‘ ill fame as to 
exclude hr from society,” but the court should not compel her to 
answer, unless it appears that the cause of her “ill fame” would 
be a proper reason to impeach her veracity as a witness. If her 
exclusion is founded on a prejudice against her religious creed, her 
mode of dress, her political sentiments or nativity and the like, it 
should not be allowed to discredit her.—S. C.... 








